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CHAPTER IX. 


The Action of Ejectment. 


is recovered. 


1 is an action whereby a term of years 


Ejectment is either on the title, or for non-payment of 
rent. 


I. When in this action the right to lands and tenements 


is tried, it is called geciment on the title, and is done in this 
manner: 


He who claims the land againſt him who is in poſſeſ- 
ſion, is ſuppoſed to make a leaſe for years to ſome tiftiti- 
ous perſon, who is then ſuppoſed to be in poſſeſſion until 
he is ejected either by the tenant in poſſeſſion or by ſome 
fictitious perſon, who is called the caſual ejector; againſt 
him the fictitious leſſee brings his action for the expulſion, 
and he (the caſual ejector) gives notice to the tenant in 
poſſeſſion to defend his title to the lands, which thereby 
comes in iſſue; and if found for the plaintiff, he is put 
into poſſeſſion. 


2. Zjectment for non-payment of rent was given by ſtatute 
4 G. 2. c. 28. of which hereafter, 


In treating of the action of Ejectment, I ſhall conſider it, 
iſt, With reference to the things for which it lies: 2dly, 
With reference to the perſon: zd, Of ſerving the eject— 
ment: 4th, The plcadings: 5th, The evidence: 6th, The 
verdict, and othcr {ub{cquent proceedings. 


1ſt. OF EJECTMENT, WITH REFERENCE TO 
THE THINGS FOR WHICH 1T LIES. 


1. An ejectment will properly lie for nothing of which 
4% the ſheriff cannot deliver poſſeſſion under an execution.“ 


Therefore incorporeal hereditaments, things lying 
merely in grant q!Y@& nec tangi nec Videre Hunt, are not pro- 
perly objects of this action. 


Vor. II. * E e But 
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EJECTMENT, 
But to this rule there are exceptions, 


1. For an ejectment will lie for common appendant or ap- 

ur terant, but not for common pur cauſe de vicinage; for the 

ſheriff by giving pollefſion of the land gives poſſeſſion of 

the common: but common pur cauje de Vicinage is a mere 
permiſſion. 


2. It is enacted by ſtatute 32 H. c. 8. ſe. 7. That 
« where any perſon thall have an eftate of inheritance in 
« z/thes or other /piritual profits, which ſhall be in lay-hands, 
« that he may maintain an cjectment or other action tor 
« them,” =p iis e 


This ſtatute confined the caſes of ejectment for tithes to 
lay-hands, but it has fince been extended to allow ejeQ- 
ments for tithes where they are in the hands of the clergy. 


2, EjeAment will lie for land which is part of the ting's 
bighway, by the owner of the {oil ; for appropriating it to 
the uſe of the public is not a deſertion of the property, 
But it ſhall be recovered ſubyjed to the eaſement. 


3. An cjeAment for a many generally is bad, without 
— the number of acres for ſervices belonging to a 
manor ; for which no ejectment can lie. 


4. An ejectment for a watercourſe, or fream of water, is 
ill, for it is fluctuating, and of which no poſſeſſion can be 
given: it ſhould be of /o much land covered with water, 


5. And an ejectment need not be for an entire thing, ay 
it will lie for the third fart of an houſe. 


6. Ejectment will lie for a church: but it muſt be de- 
manded by the name of a meſſuage. In this caſe, it is 
ſajd that the curate may have a rule to defend guoad a right 
of entry to perform divine ſervice; but that caſe has been 
over-ruled, 


2dly. OF EJECTMENT FOR NON-PAYMENT OF RENT, 


Ejectment for non-payment of rent was given by ſtatute 
4 Geo. 2. c. 2, by which it is enacted, “ That when half a 
« year's rent is in arrear, and no ſufficient diſtreſs to be 
* had, and the landlord hath by law a right of re-entry, he 
may without any formal demand ſerve a declaration in 
„ ejectment, or affix it to ſome notorious place on the 
© houſe or lands; and in caſe of judgment againſt the ca- 
& ſual ejector, or nonſuit for not confefling leaſe, entry, 
and ouſter, the plaintiff [hall have judgment” under the 
following proviſos: iſt, © There muſt be an affidavit or 


« proof 


EJECTMENT. | 


& proof at the trial that there was half a year's rent in ar- 
« rear, and no ſufficient diftreſs to be had, and that the 
& leflor had a right of entry: 2. Leſſee, or any one claim- 
ing under him, may within fix months after judgment 
c and execution, redeem the premiſes by paying the rent 
*« and coſts, or may bring a bill in equity, otherwiſe he 
« will be barred for ever; except as to bringing a writ of 
error to reverſe the judgment in ejectment: 3. If the 
« premiſes had been mortgaged by the leſſee, and the 
© mortgagee not been in poſſeſſion, the mortgagee may 
cc within fix calendar months atter execution, redeem the 
& premiſes on paying the debt and coſts: 4. And if with- 
ein the fix calendar months the defendant files his bill in 
« equity, he ſhall not have or continue an injunction, un- 
&« leſs within forty days after an{wer to his bill he brings 
& into court ſuch ſum as the plaintiff or leſſor ſwears to 
« be due, ſubject to the diſpoſal of the court. And if the 
cc tenant ſhall have a decree on his bill, the leſſor ſhall be 
« 2ccountable only for what he really and bona fide received 
& out of the premiſes while in his poſſeſſion, and if leſs 
« than the rent, the leſſee ſhall pay the remainder before 
cc he is put into poltefſion : 5. But if the defendant has a 
« verdi&t or the plaintiff be nonſuited, except for not con- 
c feſſing leaſe, entry, and ouſter, in ſuch caſe the defendant 
ce ſhall recover his full coſts: 6. But the tenant may at 
te any time before the trial pay into court the rent-arrear 
&« and coſts, and thereon proceedings ſhall be ſtayed.” 


Under this ſtatute it has been held, 


1. That where there has been a recovery in ejectment 
& under this ſtatute, that after potleſſion having been long 
& acquieſced in, the court will preſume all the forms 
« which the ſtatute requires to have been rightly per- 
« formed,” 


For where in ejedtment the leſſor of the plaintiff had 
been leſſee of the premiſes in queſtion, and twenty years 
before they hal been recovered againſt him by the now 
defendant who was leſſor; this ejectment was brought on 
the ground that the proceedings in the former ejeQment 
had been under ſtat, 4 Geo. 2. c. 28. and that the judgment 
there given was by default, and that there did not appear 
that there had been an afhdavit then made by the leſſor of 
the plaintift that half a year's rent was then 1n arrear, and 
no ſufhcient diſtreſs to be had: but the court held, That 
the proceedings being ſtated to be under that ſtatute which 
requires an afhdavit to that purpoſe, and the poſſeſſion 
having been to long acquieiced in, they would preſume all 
the proceedings to have been regular, 
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EJECTMENT. 


2. It was formerly the practice in caſe of ejectmente 
brought on an entry for non-payment of rent, to ftay all 
proceedings on bringing the rent due into court: and 


Phillips v. Doo= this was done before the making of the ſtatute, and after 


judgment. 


c And it ſtill may be done; for the caſe of ſtay of pro- 
tc ceedings on paying the rent and coſts, ſeems not to be 
c confined to proceedings under the ſtatute.” 


For where in ejectment by a landlord the tenant moved 
to ſtay proceedings upon payment of the rent-arrear and 
cofts ; on a rule to ſhew cauſe, it was inſiſted for the plain- 
tiff that the caſe was not within the act, for that it was 
not an ejectment founded fingly on the act, but that it was 
brought likewiie on a clauſe of re-entry in the leaſe for not 
repairing, and the leaſe was produced in court, But the 
rule was made abſolute, with liberty for the plaintiff to 
proceed on any other title, | 


3. Under the ſtatute the proceedings will be ſtayed 
on payment of rent and coſts; but if there has been a 
© tender before ſervice of the ejectment, or ſuing out the 


« writ, the proceedings are irregular, and will be ſet aſide 
« for irregularity.” 


As here where a tender of rent was made, but leſſor re- 
fuſed to accept of it, becauſe he had put the buſineſs into 
the hands of an attorney, and after proceeded in the eject- 
ment, it was ſet aſide for irregularity, 


2dly, OF EJECTMENT, WITH REFERENCE 
TO THE PERSON, 


Under this head I ſhall conſider, 
1. By whom in general giettment may be maintained. 
2. By what perſons in particular. 


1. It is a Ta rule, that no perſon can in any caſe 
&« bring an ejectment, unleſs he has in himſelf at the timo 
a right of entry; for as he is ſuppoſed to have entered with 
% a good title on the land, and made a good leaſe to his 
« fictitious leſſee, the law will not ſuppoſe an entry made 
« to make a leaſe whereby the title is to be tried.“ 


Therefore, where it happens that the perſon claiming 


« title to the lands has ns right of entry, he cannot maintain 
« this action.“ | 


2s 
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As where the aſſignee of a bankrupt brought an eject- pho v Dan 
ment for part of the bankrupt's eſtate before the enrolment of Caſ. K. B. 3. 


the aſſignment of the bankrupt's tate made to him by the commiſ- 

ners: he was nonſuited ; for the aſſignment is by bargain 
and fale, which, under ſtat. 27 H. 8. c. 16. is ordered to be 
enrolled within fix months and it is enacted by the ſtatutes 
13 Eliz. c. 7. and 21 Fac. 1. c. 19. that all the bankrupt's 
lands, tenements, &c. ſhall be fold by deed, indented, and 
enrolled ; ſo that before the enrolling, the aſſignees have no 
legal title, 


But it is otherwiſe in the caſe of a common bargain and 
ſale ; for there the eſtate paſſes by the contract, and is exe- 
cured by the ſtat, of Uſes : but the commiſſioners of bank- 
rupt have only a power which ſhould be executed accord- 
ing to the ſtatute, 


So where tenant in tail makes a feoffment in fee, and 
thereby works a di conlinuance and dies, the iſſue in tail can- 
not enter, and therefore cannot maintain this action: and 
the caſe is the ſame of other deſcents with toll-entries. 


So by common law, if the huſband, ſeiſed in right of 
his wife, had enfeoffed another and died, this was a diſcon— 
tinuance, and took away her right of entry, to that the 
could not maintain an ejectment; but this is now altered 
by ſtatute 32 H. 8. c. 28. which gives a right of entr 
to the wife, or her heirs, after the death of the huſband, 
who had aliened lands and tenements of the inheritance of 


the wife; ſo that ſhe or her heirs may now ſupport this 


action. 


So by ſtat, 11 HF. 7. c. 20. it is enacted. That if any 


c woman having an eſtate in dower, or for lite, or in tail 


« jointly with her huiband, or ſolely to her own uſe, but 


coming from him, ſhall alien, diſcontinue, &c. or ſuffer 
&« a recovery, ſuch ſhall be void; and the huſband's heir, or 
* be who is entitled to the lands after her d:ath may enter, and fo 
* may maintain this action.“ 


Under this ſtatute to enable the heir of the huſband to 
enter upon lands of the giit of the hutband, and aliened 
by the wife againſt this ſtatute, the remainder muft have been 
limited to the heirs of the husband, not to a ſtranger; tor the 


ſtatute was meant for the benefit of the hutband and his 


heirs, 


2, But though a good : nd lawful title may, in fact, 
ſubſiſt in the plaintiff, yet he may be barred of his entry, 
and ſo of his power of recovering by this action, under 
the ſtatute 21 Jac. 1, c. 16, which cnacts, ** That no pare 
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EJECTMENT. 


% ſon ſhall make an entry into lands, &c. but within turnt 
ce years after his right and title ſhall firſt accrue, with the 
c uſual ſavings for infants, eme coverts, and perſons in- 
« ſane,” &c. 


Therefore if the leſſor of the plaintiff is not able to 
prove himſelf, or his anccftors, to have been in poſſeſſion 
within twenty years before the action brought, he ſhall 
be non-ſuited. 


Under this ſtatute it has been held, 


1. That if a declaration in ejectment has been delivered 
within twenty years, and a trial had, whereby leaſe, entry, 
and ouſter has been conf«/Jcd, if the plaintiff has — nonſuited 
in that aclien, and brings another ejectment after the twenty 
years expired, the former confeſſion of leaſe, entry, and ouſter 
ſhall not be ſufficient to ſave the running of the ſtatute 
againſt the plaintiff; for there muſt be an afual entry with- 
in twenty years. 


2. © The poſſeſſion or entry of the leſſor of the plain- 
ce tiff within twenty years, which is neceſſary to give him 
a title, muſt be an afual poſſeſſion er entry, not a preſumpitve 
& or implied one. 


Therefore in ejectment for mines, the leſſor of the plain- 
tiff proved himſelf to be ede the manor, and that he was 


in poſſeſſion thereof, This was held to be inſufficient, for 


the mines are a diſtin poſſeſſion, and may be a different 
inheritance from the manor; and no entry was proved to 
have been made on them in this caſe within the twenty 

years. 


So alſo, in the ſame caſe, a verdidt in an adlion of trover 
for lead dug out of the ſame mines in favour of the leſſor of the 
plaintiff, was held to be not ſufficient evidence of poſſeſ- 
ſion to ſupport this action; for trever may be brought on 


property only without poſſeſſion. 


3. Proof of poſſeſſion within twenty years is not ny 
neceſſary to ſupport the title of the leſſor of the plaintiff, 


/ _ but ſuch poſſe ſſion for twenty years without interruption 


Jah 421. 


ſhall de a good title in itſelf to recover in ejectment with- 
out any other: for an uninterrupted poſſeſſion for twenty 

ears is libe a deſcent which tolls an entry, and gives a 
right of poſſeſfion which is ſufficient in ejectinent: to that 
though the defendant be the perſon who has the legal 
right to the premiſſes, yet he cannot juſtify cjecting the 
12 who has had twenty years previous peaceable pol- 

n. 


Poſſe ſſion 


EIECTMENT. 

Poſſeſfion of ceſui que truſt is the poſſeſſion of the truſtee, 
In this caſe the plaintiff could neither prove actual poſ- 
ſeſſion or receipt of rent by i que truſt: but the judge 
held, That evidence of repairs done upon the premiſſes, 
by the order of cui que truſt, and for which he had paid, 
was ſufficient evidence of the poſſeſſion to put the defend- 
ant upon going into his title. 


4. So the twenty years poſſeſſion which is ſufficient 
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Roe v. Nightin- 


gale. 
Sitt. Weſt. Eaſt, 


1769. MS» 


&© to bar the ejectment or to give a title, muſt be an adverſe. 


* poſſeſs:0n; for where it appears not to be adverſe, the 
& ſtatute of limitations does not run.“ 


As where a man ſeiſed in fee having iſſue two daugh- 
ters, deviſed his land to his grandſon by the cider daughter 
in fee, the elder daughter being dead; the grandſon died 
without iſſue, and the heir of the grandſon, who was alfo 
heir to the father, and the heir of the other coparcener 
entered, and took the profits of the land by moieties for 
above twenty years, ſuppoſing that the deviſe to the grand- 
fon was void as to one moiety ; but it being diſcovered 
that the deviſe was good, and to that the heir of the grand - 
| fon had title to the whele of the land, he now brought an 
ejectment againſt the heir of the other coparcener, who 
had enjoyed the profits with him; when it was objected, 
That he had by bringing the ejectment admitted himſelf 
to have been out of poltefſion for twenty years, and ſo 
was barred ; but it was retolved, That the ſtatute of limi- 
tations never runs againſt a man withivt an afual cuſter ; 
that here was no poſſeſſion whatever in the defendants, for 
the heir of the grandſon had the whole by deviſe, and the 
defendant was a mere ſtranger, and that when two are in 
poſſeſſion, the law will adjudge it to be in him who hath 
right; neithercan a man be diſſeiſed of an undivided moiety: 
therefore as he never could have been in poſſeſſion there 
was no ouſter, and the title of the lettor of the plaintiff 
was good tor the whole, 


do where a man made a mortgage as a collateral ſecu- 
rity, though the morteagor had continned in poſſe ſoton for above 
twenty year's, yet the intereſt having been paid for that time, 
it was held, That the mortgagee was not barred in bring- 
ing his c;etment, for there was no adverſe poſſeſſion, their 
titles being the ſame, 


So allo in ejectments by jornt-tenants, the poſſeſſion of 
one joint-tenant is the poſfeſſion of another ſo as to pre- 
vent the ſtatute of limitation from running againſt che 
title of either. 
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EJECTMENT. 


Such alſo is the caſe of tenants in common; for if one of 
them bring an ejc d ment againſt another, there muſt be an 
ouſter and adverſe poſleſtion prov ed, in order to bar 
other, or the pofleſſion of one tha!l be held to be the 
ſeſſion of the other; for the mere taking of all the 2 
is no ejectment, unleſs one drives off the cattle of the other, 
or keeps him actually out atter expulſion, 


« And as therefore an aftu-»! adverſe poſſeſſion is ſuf- 
& ficient to give a title to one tenant in common againſt 
% another, u hat thall be deemed to, is proper matter 10 be 
ce left to the jury.“ 


For where the dcke -ndant's title in ejectment was a thirty- 
ſix years peaceable and fot poliefion of the lands, which 
he originally held as tenant in common with one Alary 
Taylor, under whom the Icttors of the plaintiff claimed, and 
if the poitetFon was adverte, the defendant had a ſuthcient 
title: the court were of opinion, T1 hat it was proper evi- 
dence to be lett to the jury, from the preſumption of ſo 
many vears tolc potleſſion, whether thets was not an ac- 
tual ouſter and adverie poſſeſſion? and the jury having 
found for the defendant in favour of the preſumption, A 
new trial was applied for and refuted. 


So in ejeQment by tenants in common, an entry by one 
tenant in common ſhall be good for all, for he ſhall be 
ſuppoſed to enter according to his eſtate. 


For in general where ee per fors claim by the ſame title, 
ce there ſha!! | no adverte policthon to as to toll an entry 


of the once, but the entry of the other be at all times 
« jawful.” 


As it a man Gies (eiled in fee, leaving iſſue two ſons; and 
the younger 2705 by abatement and dies. leaving jitue, who 
enters on the laue 5 in this caſe the eldeſt ton, or his heir, 
may Enter at: 5 time on the 1tiuve of the younger, tor the 
younger ton, having entercd on the land, ſhall be pre- 
ſumed te Late claimed it as heir to his father ; and the-elder 


fon, or his heir, claiming by the fame title, his entry ſhall 
be law tul, 


So where the defendant made title under the ſiſter of 
thc leſſor of the plaintiff, as heir, aud proved that ſhe 
had enjoyed the lands for above twenty ycars, the court 
held it infuflicient : for her poſleſfion would be conſtrued 
to be by courtety and licence from her brother to preſerve 
the inheritavce, and net to make a diſheriſon; but if the 
brother had been in policfiion, and the ſiſter had ouſted 

lum, 
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EJECTMENT. 


him, this hal been ſufficient after twenty years to have 


given a title to her heir. 


« Therefore where one party claims under or through the 
& ther, there ſhall be no adverſe poſleſſion in ſuch cate ſut- 
« ficient to give a title,” | 


As if a cottage has been built in defiance of the lord, 
and a quiet poſſeſſion had for twenty years, it is a good 
title within the 'tature as againft the lord; but if it was 
built at firſt with the lord's permiſſion or any acknowledg- 
ment hal fince been made (though it was one hundred 
years ſince) the ſtatute will not run againſt the lord, for 
the poſſe iin of a tenant at will, for ever ſo many years, is no diſ- 
ſeiſin; there mutt be a tortious ouſter, 


« And wherever an adverſe poſſeſſion is relied on, it 
te ſcams that there ſhould be ſome proof of an actual ouſter; 
« for preſumpt ion of adverſe poſſeſſion from circumftances 
ce ſhall tcarcely be deemed ſufficient,” 


As if the defendant ſhould preve receipt of rent by a ſtranger, 
it is no evidence of poſſeſſion, ſo as to take it out of him 
in whom the right is; and it is the fame though he makes a 
Ie , to the tenant by in-enture reſerving rent, unleſs he has 
made an actual entry; and it is the ſame though the 
tenant declares that he is in poſſeſſion for the ſtranger, 
though it may be proper evidence to be left to a jury, 
eſpecially if the ſtranger has any colour of title, 


And nete, That where the ejectment is grounded on a 
clauſe in a leate giving a right of re-entry for non-pay- 
ment of rent, a entry 1s there not neceſſary. 


2. As to the particular perſons who may maintain this 
action. 


1. The mortgagee may maintain this action to obtain 
te poſſeſſion of the mortgaged premiſſes or eſtate,” 


« But a diſtinQion is to be obſerved where the eject— 
« ment is againſt the tenant? of the lands wider a aſe made 
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« himſelf, or againſt a tenant in potteſton wider a.leaſe or 


« demiſe made ſubſequent to the mortgage.“ 


Where land; are let for years and afterwards mortgaged, the 
tenant's poſſeſſion is protected, and he cannot be turned 
out by the mortgagee : but the courts now permit the 
mortgagee to proceed by ejectment againſt the tenant in 
polleflion, if he has given notice to him before the ad ion that 
be does not mean to di/iurb his poſſejvien, but only requires the 
rent to be paid to him, and not to the mortgagor. ; 
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But if the ejectment is againſt the mortgagee, or his 
tenant wider a lat made ſubſequent to the mortgage ; in ſuch 
caſe the mortgagee may recover the premiſes abſolutel 
without any notice whatever to the tenant in poſſeſſion: 


for as by the mortgage the mortgagor becomes ſtrictly a 


mere tenant at will, no notice is ever given to him to 


quit; he is not even ertitled to the crop as other tenants 
at will are, becauſe all is liable to the debt; on payment of 
which all the mortgagee's title ceates, He therefore has 
no power, either exprets or implied, of making leaſes not 
ſubjeQ to every eircumſtance of the mortgage. Under 
theſe circumſtances, therefore, he is at all times liable to 


be put out of poſſeſſion, without any notice or demand 
whatever. 


And if the mortgagee aſſigns the mortgage, and the aſ- 
ſignee aſſigns tO another, this laſt als: "once may maintain an 
eject ment tor the mortgaged premuſſes; tor on the execution of 
the mortrage-decd, the mortgagor becomes as tenant at 
will, and by the affignment, thourh he becomes tenant at 
ſutferance, yet his continuing in poſſeſſion can never make 


a differfin or diveſting of the term, and ſo an ejectment 
can well be maintained. 


But if after the day of payment elapſed, the mortgagee 
brings his cje& ment, the court will ſtay proceedings « on 
payinent of principal, intereſt, and colts, 


A ſecond morteagee who has taken an aſſignment of a term 
8 attend the inheritance, and has all the title=c ceds, and 

ho had no notice of the firſt mort gage, May m. aintain an 
ee for the mortgage-lands ayan/t the fir jt mortyagee : 
for it was the duty of the firſt mortgagee to have taken 
the title-decds to accompany his mortgage, as by leavin 
them in the hands of the mortgagor, he enables him to 
commit a fraud; and as the ſecond mortgagee is a pur- 
chater without notice, he is entitled to a preference. 


2, * The d-vi/ce of a term of yars may maintain ejectment 
« tg recover the term devited: but it is necellary to thew 
&« the atlent of the exccutors to the deviſe.“ 


As where the leſſee for years deviſed his term to his 
exccutor for life, paying fifty pounds to J. S. remaind- 
er to the leſſors of the plaintiff; the exccutor died, and 
his executrix poſſeſſed herſelf of the term; on eject- 
ment being brought! it was held. That the executor took 
the term as executzr, and fo that the remainder over to 
the leſſors of the plaintiff was not executed, and that it 

was thereſore incumbent on him to prove a ipecial aſſent 
thereto as to a legacy: but upon proof of payment of the 
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gol. legacy, charged upon the term in the hands of the 


executor, that was held to he ſufficient proof of the aſſent; 
and the plaintiff had a verdict. 


« But in the caſe of the deviſe of a frechli, the deviſee 
« may immediately, and without any pofteflion, maintain 
& an ejectment for the lands deviſed : for after the teſta- 
© tor's deceaſe the law caſts the freehold on the deviſee; 
« and even ſhould the heir enter and die ferted, and a de- 
« {cent be caſt, yet may the devilee eater, and ſo main» 
& tain an ejectment; tor otherwiſe he would be without 
« remedy.” 


3. Conuſee of a flatute merchant may bring an ejeQment, 
but then he muſt prove a copy of the ſtatute, and the returns 
of the capias ſi laicus, the extent & liber ate. 


For though by the return of the extent an intereſt veſts 
in the connec, yet the actual policſhon is under the [iberate z; 
and without ſuch right of polteſhon this action is not 
maintainable, 


4. Tenant by elegit may maintain this action to be put 
e into poſſeſſion under the elegit, of the lands returned by 
tc the inquiſition before the ſheriff.“ 


But he ſhould prove the judgment, the elegit taken out on 
It, and the inquifit:on and return thereon, by which the land 
in queſtion has been found: and it ſhould appear that 
the elegit had been lawfully executed; for if more than a 
moiety has been extended, the execution 1s void, and an 
ejectment cannot be maintained on it, nor the poſſeſſion 
recovered on this title, 


But in executing an elegit the ſheriff is not bound to 
deliver a moiety of cach particular tenement and farm, 
but a valued moiety of the whole; for as he is to deliver 
poſſeſſion by metes and bounds, by tuch mcans only can a 
complete execution be made, 


5. © Afſignees of a bankrupt may maintain an ejectment 
& for lands which belonged to the bankrupt.” 


1. For by the aſſignment all the bankrupr's property, real 
and perſonal, is veited in the afſignees, under ſtat. 13 Eliz, 
7. /. 2. and therefore they muſt be inveſted with all the 
powers neceſſary to get it into polle ſſion. 


But the aſfignment ſhall only operate on the lands in 


the bankrupt's poſſeſſion at the time of the aſſigament 5 
made; but lands which he ſhall purchaſe during his bank- 


Tuptcy, or which ſhall deſcend to him, or in anywite 
F 3 come 
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come to him during that time, muſt be conveyed to the 
aſhgnees by a new deed, ſtat. 13 Ex. 7. J. 11. 


Therefore if an czeQment is brought by the affignees 
for lands which may have come to the bankrupt after his 
bankruptcy, and before the allowance of his certificate, 
they ſhould give in evidence a ſpecial conveyance of this 
part, 


2. A fale by the commiſſioners of /ands of which the bank- 


rupt is feifed in tail, by deed inrolled, ſhall have the tame 
effect to bar the intail as it a recovery had been ſuffered 
of them, by ſtat, 21 Jac, 19. /. 12, 


And where the bankrupt who was ſeiſed in tail, had 
made a mortgage before his bankruptcy, but had ne- 
glected to ſuſfer a recovery, and died after his bankruptcy, 
upon which this ejcdmeut was brought by the afügnces, 
and held that the tenant in tail, not having tuttered a 
recovery, was only tenant for life, and the mortgage: title at 
an end, and that they ſhould recover; it was moved in the 
caſe, That as the aſhgnment by the commiſſioners had the 
ſ:ine effect as a recovery, and as in calc the bankrupt had 
ſuffered a recovery, that it would let in the mortgage, 
that therefore the aſſignment ſhould ; but it was reſolved, 
That the ſtatute was made for the benetit of the creditors 
who had no ſpecific lien on the lands of the bankrupt, and 


that it would be abſurd that this ftatute ſhould have a 


*3 


12 v. Cow - 


1 Savnd 172 
Sid. 22 3. S. C. 


Kocks v. Dar- 
ſon n 
Hob. 215. 


Anon. 


Hutt. 16. 


Knine v. 18 
3 Wil. 130. 


contrary effect, to make good a defective title to a parti- 
cular creditor to the injury of the reſt, 


6. If a rent-charge be granted to any one, with a proviſo 
that if the rent be in arrear that it hall be lawful for the 
grantee, his heirs and aſſigns, to enter and hold the lands 
out of which the reni-charge is granted till he ſhali be 
ſatisfied of the arrears; this thall give to the grantee of ſuch 
rent-charge ſuch an intereſt, that he may maintain en cject- 
ment for the lands; for the law does not give to any body 
an intereſt without a remedy ; and if grantee has a right to 
hold ſuch poſſeſſion, he ought to have this action by which 
it may be gained, 


6. The commute? of a lunatic cannot bring an ge ment in 


his own name for the lands of the luaatic ; it ſhould be in 
the name of the lunatic, for the intereſt and eſtate ſtill 


remain in the lunatic, and the commiree is but as bailiff, 


And for another reaſon, that the committee of a lunatic 
cannot make leaſes of the lunatic's land, and ſo cannot 
make the neceſlary demie in ejectment. 


8. An 


EJECTMENT. 


8. An infant may maintain an ejectment; but he muſt 
name a good plaintiff, who may be anſwerable for the 
coſts, 


9. Exrcutors may maintain ejectment for land- Jes 
their teſtator tor y ears, if the teſtainr 15 oufled ; for by Rat. 4. 


Ed. 4. c. 6. an ation is given to executors for goods taken 


out of their teſtator's poſicflion, and the att extends to 
this caſe, becauſe the term itielt is recovered, 


So if the executors them/clves of the leflee for vears are 
ouſted, they may either have a ſpecial writ on the caſe 


CF. N. B. 92. Reg. g7.) or maintain an eje & ment. 


Where the tenant fr om yea” to year as long as the leſſor and 
leſſee ple- ſed, died, it was aczudged, 1 hat his admini{irator 
might maintain an ejeQine; it; for it was a chattel-intereſt, 
and the adminiſtrator has the lame intereſt which the in- 
teſtate had. 


So if the ſpiritual court grant an aiminifiration penden te 
lite, ſuch an adminiſtratiy may maintain an ejectment. 


10. An alien cannot maintain an ejectment; for an alien 
« cannot take lands by deicent.” 
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As to che iſſue of aliens, and children born out of the 


realm, it 1s ſettled, 


By ſtat. 25 E/. 3. ſ. 2. Children whoſe fathers and 
mothers at the time of their birth ſhould be liege tubjeAs 
of Engiand, are to be inheritable to lands within the KINg- 
dom, though ſuch childrea were born out of the kingdom. 


And by ſtat. 7 Ann. & 4 Geo, *. J. 4. it is enacted, 
„ That all children "a out of the higeance of the crown 
& of Great Britain, hie fathers are natural-born tubjeRs, 
&« ſhall be deemed natural- born ſubjects, and to may inhe- 
cc fit lands.“ 


But where the mzther is a natural-byn falle, and the 
father an alien, in tuch cate a child born abroad cannot 
take lands by inheritance, even though the lands came by 
deicent from the mother. 


11. When a corporation aggregate bring ejectment, they 
ſhould give a letter of attorney tO 10nme per {ON to enter and 
ſcal a lcate on the land, for they cannot enter and demiie 
on the land as natural perſons; and iuch demie ſhould be 
declared on. 


c Rut it ſeems doubrful whether this now is neceſſary : 
ce at all events it is cured by a verdict, ” 
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n For where in ejectment the plaintiff declared on a de- 
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miſe by the aldermen and burgeſſes of Bury, but without 
ſetting out that the demiſe tba by deed, or under the ſeal of be 
corporaticn : on a writ of error brought, this was aſſigned for 
error, but it was held to he well enough; for this being a 


fictitious action, the demiſe need not now be ſet out to be 
by deed, 


& So corporations ſole may bring ejectment.“ 


As where the copyholders of a manor belonging Wa 
bithopric, during the vacancy of the ſee. committed a for— 
feiture by cutting timber, the ſiccereding hifhsp was allowed 
to maintain an ejeQinent for the lands ſo forfeited. 


10. If a ceybol r is ejed ed by his lord, he can maintain 
an ejectment againſt him; for though he is called a tenant 
at will, yet it is — to the cuſtom of the manor, and 


the copyholder caanot be put out while he pertorms his 
ſervices, 


But in ſuch caſe it ſeems to be neceſſary that the copy- 
holder is warranted te mate leaſes either by the cuſiim of the 


manor, Or by !:cence of the lord; in which cate he may clearly 
have this aC:on, 


And even without a cu/fom to warrant ſuch leaſes, in the 
caſe of an ejectment, the copyholder could maintain this 
action agaig all per /ons except the lord, 


So if the 45 of a cefybolder is ejected by a ſtranger, he may 
have this acti 


On. 


So allo the lord ſhall in this action recover the copy- 
* hold, where the copyholder has committed a for- 


« feiture.“ 


And in ſuch caſe where the plaintiff makes title in the 
leſſor as lord of the manor, he ought to prove that his 
leflor 1s lord, and the detendant a copy holder, and that 
he committed a forfeiture; but the pretentment of the for- 


feiture need not be proved, nor the entry, nor the ſeizure 
of the lord for the forfeiture. 


If the ejectment is brought againſt the leſſee for years 
of a 4s ee (relying on the Teaſe as a forfeiture) the 
3 muſt prove an actual admittance of the copy- 


older, and it will not be ſufficient to prove the father ad- 
mitted, and that it deſcended to the defendant's leſſor as 
ſon and heir, and that he had paid quit-ren's ; for an 
actual admittance ſhould be proved, for nothing veſts in 
him before admittance and an actual entry, ſo that a leaſe 
made under thole circumſtances would be void ; for ogy” 
| Older 
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holder cannot make a leaſe before admittance, except to 
try a title, 


Rut it a copyhold is ſurrendered to one for life, re- 
mainder to another in fee, the admittance of the tenant for 
life is the admittance of him in remainder, though he 
himſelf never was admitted; for both make but one eſtate, 


So where a widow is entitled to her free-bench after the 
death of her huſband, ſhe may maintain an ejectment 


before admittance ; for it cometh out of the huſband's 
eſtate. | 


But in the caſe of a ſurrender, no complete title veſts in 
the ſurrenderce til admittunce, for till then it remains in 
the ſurrenderer ; and if he dies it is fo Auch in him that 
his heir may maintain ejectment. 


But if a ſurrender is made, the admittance ſhall relate 
to that time, fo that furrenderee may recover on a demite 
laid between the time of ſurrender aud admittance, 


3. OF SERVING THE EJECTMENT. 


1. If it is known where the tenant lives, he ſhould be 
per ſoualiy ſerved with the ejectment, it he does not hve on 
the premiſes for which the ejectment is brought. And 
therctore in this caic where the attorney for the plainuff 
knew where the Aeſendant iiucd, but did not terve him, it was 
held to be irregular, 


So where the ejectment is for non-payment of rent, the 
words of ſtat. 4 Ges, 2. c. 28. are © That the leffor may 
« without any tormal demand or re-entry forve a declara- 
6 tion in eject ment; or n caſe the {am camnc! be legally 2 ved, 
« or no tenant be in actual potietion, then atfix the ſame 
« upon the door of any demiicd meſiu age; or in caie there 


ce be no meſſuage, then upon ſome notorious place on the 
&« lands,” 


In proceedings therefore under this ſtatute, or at com- 


te mon law, the leflor of the plaintiff muſt proceed by per- 
& ſonal ſcrvice, if poſſible,” | 


And therefore wherc the leffor of the plaintiff in this 
caſe proceeded, as if the poſietiicn was vacant (that 1s, by 
ſcaling a leate as on a vacant pofleſſion, delivering an 
ejectment and ſigning judgment) and it appeared that at 
the time, though the leſlee had quitted the houſe and re— 
moved his goods and family, yet that he had left ſome 
beer in the ccllar, this was held to be tuch a poſleſſion as 


do 
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to make the proceedings which had been as if the poſſeſ- 
fon had been vacant, irregular ; and they were ſet aſide. 


Goodright ex 2. But if the tenant himſelf cannot be found, then ſer- 
dim. Wadding- vice ON a toe or /ervant on the premſes ſhall be ſufficient ; if 
tou v. Thruftout, on the wife it is ſufficient; but if the ſervice is on the ſer- 


1 Rer. vant, in that caſe there ſhould be ome acknowledgment from 
the tenant that he received it. 
Anon As where the ſervice was on a ſervant, and the tenant in 


Salk. 255. a letter to the leſſor of the plaintiff's attorney acknowledged the re- 
ceipt of it, and begged his interference to prevent the 
plaintiff's le ſſor from proceeding, 


„So in all caſes where the tenant cannot perſon- 
© ally be ſerved, the court will by rule of cart order par- 
&© ticular ſervices of the eje&tment to be good, io as to 
„% vive a good judgment to the plaintiff,” 


K nightly ex As where on affidavit that the tenant in poſſeſſion had 

im. Collins v. ab{conded, and that a declaration in gement had been ſerved 

* 11:6. en a perſon in the houſe, and another copy fixed to the premiſes, 
the court thought it ſufficient ſervice, and made a rule on 
the tenant in poſſeſſion to ſhew cauſe why judgment thould 
not be entered up againſt the caſual ejector. 


Fenn ex dim. So where the rule was to ſhew cauſe why the ſervice of 

Tyrrel v. D:vn. the cjectment which had been made upon a woman who called 

3 Burr, 1181. herſelf A. Cam; bei (then in the houſe) ſhould not be deem- 
ed good ſervice, and why the leſſors of the plaintiff ſhould 
not be at liberty to enter up judgment againſt the caſual 
ejector; this rule was made ahſolute on an affidavit that 
47, Campleil was either not at home or denied, but that a 
copy of the rule was aff:xcd to the door, and another thrown in 
at the windrw, 


Goodright ex So on afſidavit that ane Hawkins and his wife bath kept out 
ie ieh dd v. of the way, to prevent their being ſerved with the czetiment per- 


. /onally, a rule was made that tcrvice on a ſervant in the 
In marg houſe of Hawkins ſhould be ſufficient. 
Dovglas v. So leaving the cicddlent at the houſe was ruled to be ſuf- 


ficient ſervice, it appearing that the ſervant had re/uſed 10 


185.3. 755. receive it, by order of his maſter, 


Buller N. P. 98. 4. © If there are ſeveral tenants of the premiſes, there 
„ muſt he a declaration in ejectment delivered to cach of 


„them.“ 
Lin. pr. Reg. And the perſon who ſwears to the ſervice of the eject- 
499+ ment, muſt ſwear poſitively that ſuch a one 1s tenant in 


pofieſſion: that he read the indorſement to him, and ac- 
quainted 


—— 
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nainted him with the contents thereof ; and upon this 
aftidavit the plainti{F moves for judgment againſt the caſual 
cjector, which is granted, unleſs the tenant enters into the 
uſual rule to contels leaſe, entry, and ouſter, 


But in ſuch caſe, though the title is the ſame, the court 
will not conſolidate the declarations, and make one iſſue of them; 
for it would be making the plaintiff go on againſt all the 
defendants, when he might be ready in ſome of them 
only, 


5. If the declaration in ejectment is delivered before the 
eſloign-day of the iſſuable terms, the tenant is hound to 
plead within eight days in that term, without further no- 
tice: but if the declaration is not ferved before the e(- 
ſoign-day of the other terms, the party is not bound to 
plead without motion made, and a rule obtained in theſe 
reſpective terms. 


And when the declaration was delivered after the efſoign- 
day of Michaelmas term, the plaineiff let that term paſs 
without doing any thing, and alto Hilary term, till the laſt 
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day, when he moved for a rule to plead, and for want of 


a plea figned judgment: the court {et it aſide, for when - 


the plaintiff lets an whole terin elaple, he muſt give a new 
notice. 


For the notice to appear to an action of ejectment muſt 
be to appcar in the next term, after that of which the de- 
claration is. 


6. By ſtat. 11 Geo, 2. c. 19. The tenant muſt give no- 
tice to his landlord of any declaration in ejecment 
&« ſerved on him, under pena!ty of three years rent.“ 


But this ſtatute does not extend to caſes where the eſect- 
ment is brought by the mortgagee to be put in poſſeſſion 
of the mortgaged premiſſes, without diſturbing the leſſec's 
poſſeſſion, but only to have his attornment. The ſtatute 
only extends to caies where the e:c:m-nt 35 on a title adverſe to 
tba of his landlord, 


And where the tenant had not g:ven notice to his landlord of the 


eiectiment, and there was judgment againſt the caſual ejector, 


the court et aide the judgment, and 0 aerid the tenant to pay all 
the co/ts to the leſſor of the plaintiff on the landlord's enter- 
ing into the uſual rule to try the title: or the landlord may 
bring a writ of error, which will be a ſupertedeas of the 
proceedings under ſtatute 11 Geo, 2. and ſtay the pro- 
ccedings. 
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After ſervice of the ejectment, the defendant ſhould, in 
caſe he means to defend the title, appear and confets leaſe, 
entry, and ouſter, which brings the title only into iſſue z 
after which the plaintiff is to declare, 


4. OF THE PLEADINGS. 


1. ON THE PART OP THE PLAINTIFF, 


1. With reſpect to the Things for which this Action 


lies. 


1. © The declaration ſhould always be according to the 
« plaintiff's title and ſet it out as it is, and ſhew a good 
« and ſubſiſting one in him at the, time of the ejed ment 
« brought. 


For where the plaintiff declared, “ That the faid F. S. 
(the leſſor of the plaintiff) on the 24th day of June, 1650, 
had demited the premiſſes to him, to hold ren the {aid 24th 
of June, by virtue of which on the day and year laſt mentioned 


He entered, and that the de fendant afterward /t9 wit) on 


the 24th of June, had evicted him; this was held to be 
bad, for, from being excluſive, the leaſe did not commence 
till the 25th of June, fo that he was a diſſeiſor by his entry; 
and fo the plaintiit had laid the commencement of his leaſe 
before his title accrued : but it would be good in replevin. 


© And therefore the demiſe by the leſſor of the plain- 
« tiff muſt always be laid after his title has accrued,” 


For where the anceſtor of the leſſor of the plaintiff, un- 
der whom he derived, 4ed at five o'cl ck iu the mu ning of the 


firſl of Januar), and the demiſe laid was on that d;, it was in- 
1 , 


that as the law admits no fraction of a day, that the 
eſtate for the whole day was in the leilor of the plain— 
tift's anceſtor, and lo that leflor himſeif had no title to de- 
mile at the time laid in the declaration; but the objection 
was over- ruled, for the allowance of the fraction ot a day 
is a fiction in law, which never does wrong. 


But where the defendant had been tenant at will to the 
leſſor of the plaintiff, poſleſſion had Fern demanded and re- 


fuſed on the 51h of Oflaber; an ejectment was brought, and the 


demiſe laid the I of O ober; it was adjudged that the plain- 
tiff could not recover, for the tenantcy was not determined 
on the day of the demiſe laid in the declaration. 


So where the ejectment was brought by a poſthumous 
child, and the demiſe laid from the death of his fa her, 
Lord Hardwicke was of opinion that it was good, and that 


the 
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the defendant was eſtopped to ſay that the leſſor of the 
plaintiff was not born at the time of the demiſe laid, by ſtat, 
10 & 11M, 3. c. 10. 


« But it is not neceſſary to lay any day certain upon 
tc which plaintiff entered; it is ſufficicnt to lay a demite, 
« and then ſay in general that he afterwards entered ; for 0 
« are the precedents,” 


And if the term demiſed to the plaintiff is expired, or Roe ex dim. 
likely to expire, before trial, the court will upon motion 1. Fl. 


— * ck. R 
enlarge the term, though former practice would not allow it. , og 192 


2. The declaration ſhould ſtate the ejectment by the * 
6 defendant as done ſub/cquent to the date of the ſuppoſed leaſe 
& made to him by the leſſur of the plaintiff ; for otherwile the 
« ejectment, which is the injury complained, would pre- 
e cede the time of the accruing of the plaintiff's title, and 
“ fo there would be no caule of action; as in Goodgain v. 
& Wakefield, ante 444. 


But though this is the right and proper form of declar- 
ing, yet this being a fictitious action, it is not fatal if laid 
otherwiſe : for caſes have occurred in which the eject» 
ment has been laid prior in point of time to the demiſe, and 
yet the court held it to be good; that is, where the plain- 
tift declares on a certain demiſe, and that detendant arter- 
wards cjected him, and then under the eig. mentions a da 
prior to the demiſe, in which caſe the /ciz. being inconſiſt- Buller N. P. 106 
ent with the afte wards, ſhall be rejected as ſurpluſage. | 


As where the plaintiff in ejectment laid his leaſe on the Adams v. 
6th of September, 2 Fac. and that the defendant, peſea ſcix. Goole. 
on the 4th of. September, 2 Jac. did eject him. Objection Cro. Jac. 96. 
being taken on the ground of the ejectment being laid pre- 
cedent to the demite, the court nevertheleſs held the de- 
claration good, the time laid under the /ciz. being incon- 
ſiſtent and repugnant, 


So where the plaintiff in ejecmeat declared on a leaſe, g mer er 
dated 1 Feb, 1742, to hold from the 8th of January before, dim. v. Grofre- 
and that afterwards, viz, on the 28. of Fanuary defendant vor, Bart. 
had ejeRted bim; it was infiſted for the defendant, that _ a 
the ejeclinent was laid before the plaintifts title under the Buller N. P. 106. 
leaie, which was not made till the firſt of February; and 
1 Sid. 7. was quoted: but the court held, that the day of 
the ejectment being laid under a videlicet, was furplutage, 
and ſhould be rejected, and that afterwards ſhould relate to 
the time of making the leate, 


For the plaintiff in his declaration need mention * parti- Merrell e. 


cular day of the ouſter, ſo that it appears to be before the action Smith, 


brought, Crv. Jac. 316 
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brought, and, after the term commenced; though in the 
precedents a certain day is always laid. 


3. © Theſe are cates of repugnancy before a trial; but a 
% verdict will cure almoſt all repugnancies, except ſuch as 
« affect the title.“ 


As where the plaintiff declared on a leaſe made in the 
thirty-third of the reign of king George the Third, which was an 
impoſſible time, the ejectment being in the fir/? year of that 
king, plaintiff had a verdict; and this being moved in arreſt 
of judgment, the court held it to be amendable. 


« But if the fault goes to the title, or is in the proceſs, 
« it is not amendable,” 


As where in the declaration delivered to the tenant in 
poſſeſſion, the ſaid James inſtead of John was ſaid to enter 
by virtue of the demiſe; the court refuted to amend it, 
for they conſidered it as proceſs. And juſtice Fright cited 
a caſe of Full, 15 G. 2. where the premiſſes were laid to lie 
in Twickenham or Iſ»-worth, or one of them; and the court re- 
fuſed to let the plaintiff amend, by ſtriking out the diſ- - 
zunQive words, 


4. The declaration in ejectment ſhould ſtate a certain 
& quantity, and the nature of the land to be recovered ; as ara- 


For where the ejectment was for a meſſuage and cloſe, 
containing three acres, and verdic for the plaintiff, the 
judgment was arreſted, for it was not ſufficient to ſtate the 
quantity on;y, without allo ſetting out the nature as arable, 
meadow, Oc. | 


& And ſo it is not ſufficient to ſet out the nature only, 


c without alto ſetting out the quantity.“ 


For where the ejectment was for a cloſe of meadow called 
Par tridges Lees, containing ten acres, more or leſs, it was 
held to be i; for the quantityof acres ought to appear in 
the declaration, 


And in like manner where the cjeAment was for five 
cloſes of arable and meadow, called , a an | 
twenty acres in D: upon mt guilty pleaded, and verdi 

for the plaintiff, the judgment was arreſted, becauſe it was 
not ſhewn how much there was of one, and how much of 


the other. 


« For an uncertainty in theſe reſpec̃ts in the declaration 
4 is an incurable fault,” 


As 
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As where the ejectment was for ſeven meſſuages or tene- 
ments, the declaration was held to be ill, for the uncer- 
tainty of whether they were meſſyages or tenements: And 
though in a modern cale the demiſe was ſo laid to be of a 
meſſuage or tenement, and the court were well inclined 
to get over the objeCtion, yet they held themliclves bound 
by former deciſions to adjudge the uncertainty to be 1n- 
curable, 


But if the ejectment was for one meſſuage or tenement, 
called the Black Swan; it had been good, for the laſt words fix 
it to a ſufficient degree of certainty, 


But the plaintiff is not bound to declare for the exact 
& quantity which he has a right to recover.“ 


*« For he may declare for any indeterminate quantity; 
& and the form now uled is ſo, 2. one thouſand acres of 
paſture,” Sc. And ne ſhall recover according to the quan- 
tity to Which he proves a title. 


As where the plaintiff declared in ejectment for one 
bund red acres of land, and thewed his leale in evidence, 


which was only of forty acres, and it was contended that 


he had failed in his caſe, for there was no ſuch leaſe as that 
on which he had declared ; but it was ruled to be good for 
ſo much as was comprized in the leaſe, and for the reſidue, 
that the jury might find the defenJant not guilty, 


So if the plaintiff declares for any thing, and proves a 
title to but a moiety, he ſhall only recover io much: as 
where it was for an houſe, and the proof only went to ſhew 
that part of it was built on the plaintifPsland by encroach- 
ment, he recovered fo much as was to built on his land, 


But though the plaintiff may thus recover in ejed ment 
leſs than he declared fur; yet it he proves a title to more than 
he has declared toi he ſhall not recover it, for he can 
recover no more than he goes for in his declaration, 


© So though the plaintiff declares for a time longer than 
« he has a right to recover, yet he thall recover according to 
« what his title really is.” 


For where the plaintiff declared on a leaſe for ſeven years 
from the 25th of March 1765. In proof it appeared that 
J. S. who was ſeiſed in fee, had demiſed the premiſes in 
queſtion for ſever yea 5 to D. in 1563, and that he in 1764 
had aſſigned the unexpired reſdue of his term to Carruthers, 
ſo that if he recovered in this action, under this demiſe, he 
muſt recover for two Tues longer than he hada title Bur, 


per Lord Mun: ficlu, it the leſſor of the plaintiff has a title, 
though 
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though but for one week, he ought to recover it, for the 
of true que/iton in egeftment is, who has the poſſtſſory right ? And 
8 therefore in this caſe the plaintiff ſhould recover accord- 
L | 4 ingly, 


* iz. fas. 5. But a very exact deſcription of the nature of the 
* land is not required, and greater latitude is now admit- 
« ted than formerly; becauſe the leſſor of the plaintiff is 


« to ſow the lands to the ſheriff, and to take poſſeſſion of 
& them at his peril.” 


uu Therefore deſcriptions of certain kinds of land of local 
* uſe, have been held to be good. 


. As where it was for one hundred acres of mountain in 


Fiber. Ireland; it was held to be good, 
pn So for bog 1n the ſame kingdom, 


Rarns v. Peterſon So for alder carr in Norfolk, 
2 Siras 1003. ; . 
: And in many other inſtances. 


vir Henry Hes 6. In ejectment for tithes, under ſtatute 32 H. 8. it is 


pur's caſe. not ſufficient to declare for a, and every kind of tithes in luck 
mcnsps = yen, thould ſpecify the particular nature and qua- 
— — of hay, wool, &: in like manner as in declaring 


Cr». jac. 613. for land it is neceſſary to ſhew the quality; for the words 


Denied 1 Ld. of the ſtatute are to that effect. 
Raym. 135. 


« So the ejectment ſhould ſtate the demiſe to have been 
c made by deed,”? 


For where the ejectment was for tithes, not ſaying by 
1 3 deed, the judgment was reverſed, 


2. With reſpe& to Perſons who may maintain this 
Action. 


1. © If the declaration ſtates the demiſe to the plaintiff 
* to be of teveral leflors, it muſt appear that each had a 
« t.tle to the whole of the land or the premiſes demiſed, or 
« the declaration will be bad. For if one has not an in- 
« terck in the whole, he cannot be ſaid to demiſe it.“ 


Tae cal Therefore where in cjeQtment the plaintiff declared on a 
6 Co. 14 b. lcaſe made by A. & B. and on nat guilty pleaded, the jur 
| King v. Berry. found a ſpecial verdift, That A. was tenant jor liſe of the 
Poph. 57. 8. F. lands in queſtion, and B. had the remaſuder in fee, and that 
A. was living. On this finding, it was adjudged againſt 
the plaintiff, for it was not the leaſe of A. and B. but the 
leaſe of A. during his life, and te confirmation of B. 


Mine „Wol- 2. Therefore, on the fame principle, if tenants in common 
| lington. Jain in a leaſe of their land to bring an ejectment, it will be 


. 1 Cro. Jac. 166, 
3 1 bad; 


EJECTMENT. 


bad ; for they are in by ſeveral titles, and therefore the 
freehold is ſeveral, and conſequently each cannot demiſe 
the whole. So that there ſhould be a diſitnd count on the de- 
miſe of each, or they may join in a leaſe to a third perſon, 
and ſuch perſon may make a leaſe to try the title, 


But joint tenants may join in a leaſe to try the title in 
e jectment; for being ſeited per my et per tout, each has a title 
to the whole, and ſo his demiſe of it is good. 


And for the fame reaſon coparceners may join in a leaſe 
to the plaintiff in ejectment; but the uſual mode is to join 
in a leaſe to a third perſon, who demiſes to the plaintiff; 
for a demiſe of all the parts is a deiniſe of the whole. 


3. Huſband and wife may join in a leaſe to the plaintiff in 
ejectment, without ſaying that it was by deed, though 
formerly held to be necetlary. 


4. Where the leſſor of the plaintiff claims by leaſe under 
a copybo/der, he mutt ſhew, that by the cuſtom of the manor, 
the copyholder may let ſuch leaſes for years: and if this 
be not ſet out in the declaration, and the count be ge- 
neral, it ſhall be eſteemed à leaſe at common law, which a 
copy holder cannot make, 


5. If the plaintiff declares as adminiſirator, he may declare 
generally that adminiftration was granted by the biſho 
of „without ſaying that he was ordinary, or had the 
right of granting adminiſtration. 


2, OF THE PLEADINGS ON THE PART OF THE 
| DEFENDANT. 


1. * The tenant in poſſeſſion muſt apply to the court to 
cc he made defendant, in the room of the caſual ejector. 
& This is done by rule of court, on condition of his con- 
6 feſſing leaſe, entry, and ouſter,” 


But if the defendant does not appear at the trial and con- 
feſs leaſe, entry, and ouſter, the plaintiff muſt he nonſuited, 
as he cannot prove any of theſe requiſites; and then upon 
return of the poſtea judgment is given againſt the catual 
ejector, and it is indorſed on the poſiea that the nonſuit was 
for not conſeſſing leaſe, entry, and oufter, Upon this the plain- 
tiff is intitled to have his coſts taxed againſt the deiendant; 
and if they are not paid, an attachment will go, 


If there are ſeveral defendants, and ſome of them do 
not appear and confeſs leaſe, entry, and ouſter, a verdict 
will be taken for them, and then the plaintiff ſhall have 

Gg judgment 


* N * * N 8 
* N. n = * \ r 
* 2 is 4 wks 
» * 4 * , \ : 1 , q 
, 8 te . 


449 


Co Litt. 200. a. 
Heatherley ex 
dim, 
Worthington v. 
Weſton. 

2 Will. 232, 

8 P. 

Moore v. Furſ- 
den, Show. 342. 
Morris v. Barry. 
2 Stra. 1181. 

1 Wil r. S. C. 
Boner v. juner. 
1 Ld. Raym. 
726. 

2 Keb. 700, 


Wilcot's caſe, 
2 Co. 61. 


Fells v. 
Partridge, 
Cro, Eliz. 46g. 
717- 


Norrell v. 
Coillas. 


Cro. Elia. 6s 


Turner v. 
Barnaby. 
Salk, 259» 


Claxmore v. 
Sexrle, 


2 Ld. Rayme 


72% 


450 EJECTMENT. 


Ellis v. Knowles judgment N the caſual ejector for the lands of which 
x Barnes. 118. theſe defendants were in poſſeſſion. 


2. By tat. 4. H. 7. 24. Where a fine has been levied of 
lands, unleſs an actual entry is made to avoid it within 
five years, it ſhall be a complete bar to all perſons what» 
ever, except femes covert (not parties to the tine) per- 
ſons under the age of twenty-one years, in priſon, in 
parts beyond the fea, or of non ſane mind, who have 
« tive years to make their claim and entry after their diſ- 
© abilities removed, 


cc 
«6 
«Cc 
cc 
co 


« But if the five years begin to run while the party is 
& not under any of the di{abilities mentioned in the ſta— 
© tute,'though he afterwards becomes diſabled, yet ſhall he 
& be barred by the ſtatute,” | 


Doe ex dim. For where the leſſor of the plaiatiff was an infant when 
RR © the fine was levied, which was in Trinity Term 1775, but 
4 Term Rep, came of age in Feb. 1784, and in Dec. 1784 was 1mpritoned for 
300. debt, and ſo continued till 1789, when the ejed ment was 
brought, it was reſolved, That not having made an entry 
when he came of full age, that the ſtatute ran againſt his 


claim, though ſo ſoon after another diſability incurred. 


2. © And an actual entry muſt be made.” 


Holdfaſt v. Roe. In this cale the ejectment was b es i i 
24 ·[˙ ] y truſtees in a marriage» 


AS. 1757. MSS. fettlement, in whom a term was veſted for raifing childrens 
portions : the perſon in policſhon claimed under a mort- 
page ſubſequent to the term, in which was a covenant to 
evy a fine, and a tine levied accordingly : it was objected 
that the plaintiffs could not recover, not having made an 
entry; and, per Barn Smyt/2, the truſtees were clearly in- 
titled to avoid the fine by entry; but by the fine their eſ- 
tate was diveſted, and they cannot maintain an ejectment 
before entry; ſo the plaintiff was nonſuited. 


Burr. 1857. And where the ejeQment is for lands which. have been 
be paſſed by a fine, the confelion of leaſe, entry, and ouſter, b 
Mich. zo. G. z. the tenant is not ſufficient, the leflor ot the plaintiff waht 
C. B. make an aQtual entry ; and ordering one to deliver a declara- 


Bul. N. P. 103. tion in cjectment to the tenant in poſſeſſion will not amount 
to an entry ſufficient, 


Berrington v. Therefore where, to avoid a fine, leſſor of the plaintiff 
Parkhutit. made an entry, but having brought his ejeAment, he laid 
2 Stra, 1086, ws 


the demile three months before his entry. It was adjudged that 
an actual entry being neceſlary to avoid a fine, and give 
him title ; and 4 having laid the demiſe before his entry, that 
he had then no title, and ſo could not recover, 


Mofgrave ex dim But where the leſſor of the plaintiff made an actual en- 
Hilton v. Sir 


Joo. Shelly, try on the lands in September, 1744, and laid his demiſe in 
Wk 214 ejectment 
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ejectment in Oober of the ſame year, though a fine was le- 
vied by the defendant of theſe lands in Eaſter Term, 1745, it 
was adjudged, That the entry being precedent to the fine, that 
it was fuffcient to enable the leſſor of the plaintiff to make 


a leaſe to try the title. 


& In other caſes the confeſſion of leaſe, entry, and ouſter 
cc js ſufficient; as if the ejed᷑ ment is brought tor a condition 
& broken, it is ſufficient.“ 


For where the ejectment was brought by the leſſor againſt 
the leſſee, on a condition of re-entry for non-payment of rent, 
proof of an actual entry and ouſter was held to be not ne- 


ceſſary. 


So where the ejectment was by ene tenant in common againſt 
another, proof of an actual ouſter was held to be not neceſ- 
ſary, and that the confeſſion of leaſe, entiy, and ouſter was 
. to prevent a nonſuit. 


But in the caſe of tenants in common, if in fact there has 
been no actual ouſter, the defendant ought to apply to the 
court not to compel him to contels, or permit him to do it 
ſpecially ; which the court will do where it is only matter 
of account, and the only ouſter is by pernancy of the pro- 
fits, without an actual obſtruction of the other to occupy. 


And the levying a fine by one join-tenant 15 not an ouſter 
of his companion. 


In delivering the opinion of the court in Goodright v. 
Cater, Douel., 468, Lord Mansfield ſays, That in the caſe of a 
fine only is an actual entry neceſſary to he proved, But the 
reporter makes a que, ard that the doctrine is contrar 
to Lord Mantfiela's own doctrine in Burr. 1897, where he 
mentions that an actual entry is neceſſary te prevent the 
op-ration of the /i:tute of ih» limitations; and Dormer v. For- 
teſeue in Dom. Proc. is there given as the authority: ſo that 
It ſeems an actual entry in the cate of the ſtatute of limita- 
tions is neceſlary, 


By ſtat, 4 Ann. c. 16. /. 16. it is further enacted, That 
© no claim or entry ſhall be ſufficient to avoid a fine le- 
« vied with proclamations,unlets the action be commenced 


„ within one year after making ſuch entry or claim; and 


« to avoid the ſtatute of limitations, unlets the action has 
& been commenced within the ſame time.“ 


3. And as to what all be a ſuſjicient entry, it has been 
decided, | 


1. That in this caſe where a ſine had been levied, the leſſor 
of the plaintiff proved that he had gone to the houſe in 
Gg2 queſtion, 
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3 Burr. 1297. ! 
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Salk. 289. 
Dougl. 460. 
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3 Burr. 1895. 
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Buller N. P. 109e 


Ford v. Gray. 
Salk. 286. 

5 Rel. 

Buller N, P. 
Edit. 1795. 162. 
quot. Dougl 468. 
as an authority. 


Anon. 
Skin. 412, 


Pitehet v. Adams 
2 Stra. 1128. 


Underhill V. 
Durham, 
balk. 256, 


Ibid. | 


EJECTMENT. 


queſtion, and at the gateſaid to the tenant that he was heir 
of the houſe and land, and forbade him to pay any more 
rent to the defendant, but that he had not entered the houſe 
when he made the demand, On which it was agreed, that 
the claim at the gate without entering the houſe was inſufficient. 
Then it was proved that there was a court before the houſe, 
and which belonged to it; and that though the claim was 
at the gate, yet that it was en the land, and not in the flrect; 


this was holden to be a good entry, and clearly to ſupport 
ejectment. 


2, So where a ffranger made an entry on the premiſes, on 
behalf of the leſſor of the plaintiff, but without any authority 


from him at that time, claiming for him under a will, but the 


leſſor of the plaintiff aſſented to it before the day laid in the demi ſe; 
the court were clearly of opinion that the entry was ſuffi- 
cient to ſupport the cjectment brought on the title, the 


ſubſequent aſſent having eſtabliſlied the validity of the firſt 
entry. 


3. It is enacted by ftatute 11 Geo. 2. c. 19. That 
« where an ejectment 1s ſerved on the tenant, that the 
& [landlord may by leave of the court make himſe!f defendant with the 
© tenant in peſſoſſion, in caſe he appears: but in caſe the te- 
** nant will not appear, judgment ſhall be ſigned againſt 
* the caſual cjeQor, But upon the landlord's entering into 
& the common rule, as the tenant ought to have done, the 


% court will order a ſtay of execution upon ſuch judgment 
« till further order.“ 15 


Under this ſtatute, it has been reſolved, 


iſt.“ That the landlord has under the ſtatute a right 
* tobe made a defendant, if he applies; but it is optional 
cc in him to do ſo or not. 


For where the plaintiff moved, that the landlord might 
be joined as a co-defendant with the tenant in poſſeſſion, 
the court refuſed the motion, on the ground that they 
could not do it without his requeſt, 


And in another caſe, where the landlord moved to be 
made a defendant, the plaintiff oppoſed it, on the ground 
that the landlord was a member of parliament : but per 
Holt, he muſt be joined ; and we cannot compel him to 
waive his privilege, 


2, * No one can be admitted as a defendant under the 
te ſtatute, unleſs he is the anal landlord, or one who has 


« been in poſſeſſion; for this might encourage main» 
6« tenance.” 


Therefore 
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Therefore where a man deviſed his eſtate to J. S. and Ros ex dim. 
the heir brought his action of ejectment againſt the tenant, _ *. Doe. 


J. S. (the deviſe) applied to be admitted a defendant, and —_ MPS 
was refuſed, for he was not the actual landlord, Baller N. P. 9g, 


But the court permitted a drwiſce in tru? to defend in og ne ex 
ejectment as landlord, under the ſtat. 11 Geo. 2. though Don. - 
they would not allow cui que truft himſelf, 4 Term Rep. 


122. 
So a mortgage, who had never been in poſſeſſion or re- and; Term Rep. 


ceived the rents, has been refuſed to be made a defendant, 783. 
ones ex dim. 


And in caſes of vacant pſſ; ſion no perſon claiming title Woedward v. 
will be let in to defend; but he that can firſt ſeal a leaſe on Ty. 1 Gee. 3. 
the premiſes muſt obtain poſſeſſion. Buller N. P. 95. 


82 I Barnes 122, 
And this rule was made to prevent mere rangers from 


te being admitted as defendants.” 


Therefore a pus chaſer of a reverſion, which ſeemed to be Doe ex dim. 
a pretended title, and where no rent had ever been paid, 3 v. Roe. 


was held to be inadmiſſible as a defendant. _ 1 — 


But in this caſe which was a 22 title between the n 1 


lord by eſc beat and the heir, neither o whom had been in poſ- dim. Fowler v. 
ſeſſion, the court reſolved, That the title ſhould be tried, 8 
and ordered the ejed ment to be brought by the lord by eſ- 2 Reps 
cheat, and that the heir ſhould be admitted to defend either 357. 8. C. 


alone, or with the tenant in poſſeſnon. 


4. Though the defendant confeſſes leaſe, entry, and ouſ- Smith ex dim. 
ter, yet he may deny that he is in poſſeſſion of the premiſes, 1 
for which the plaintiff goes and put the plaintiff upon prov- Buller N. P. 10. 


ing it; and if he cannot, he ſhall be nonſuited. 


And where the landlord has been admitted as defendant, 3 
the plaintiff muſt prove that the defendant or his renant 
are in poſſeſſion of the premiſes in queſtion, For the rule 
is, That the landlord ſhall defend for the premiſes only, 
whereof his tenants are in poſſeſſion; and the party does not 
admit himſelf landlord ot any premiſes which the plaintiff 
may make title to, but to ſuch only as were in poſſeſſion 
of his tenants. 


But it has been ſaid, that if there be but one defendant, pe am. 
as tenant in poſſeſſion, that the plaintiff need not prove him Jeſſe v Bacchus, 
in poſletſion ; becauſe if he was not, why did he enter into — 1 
the rule. Boller N. B. 


— — — . 110. 
So it is ſaid in this caſe, that where the huſband is leſ- Fenwick's cafe, 


ſor of the plaintiff, that the wife may be made a defendant Salk. 257. 
in ejectment. As where the plaintiſt's title was by a pre- 
tended intermarriage, which was controverted, 5 


Gg 3 adly, I 
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Alden's caſe. 
5 Co. 105, . 


Barker v. Vick. 


Salk. 56. 


Brittle v. Dade, 
Salk. 185. 


Doe et dim. 
Ruſt v. Roe. 
2 Bucr. 1046. 


Hatch v. Cannon. 
3 Will. 51, 


Moor v. 
Hawkins. 
Yelv. 185. 


Hai Peyroe's 
cale. 

$ CO. 77. Þ. 
Brown, 128. 
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 EJECTMENT. . 


24ly, I ſhall now conſider more particularly certain pleas 
which are good in this action. 


iſt. That the lands for which the ejectment is brought 
are ancient dme ſne, 18 a good plea in abatement.” 


But the plea muſt ſtate, that the lands are held of ſuch 
a manor which is ancient demefne, not that they are parcel of 
the manor; for though the manor is ancient demeſne, yet 
the manor and the demeſnes of the manor are impleadable 
in the king's courts and at common law, and not in the 
lord's courts, for that would he to make the lord judge in 
his own cauſe. But lands held of a mancr which is ancient 
demeſne, are impleadable in the court of ancient demeſne, 
and there only, F. N. B. 11 m. 1 Roll, 324. 

Therefore if the lands are che and ancient demeſne, 
the ejectment for them muſt be tried at common law; for 


copy hold lands cannot be held if a manor, but muſt be parcel 
of it. 


So the plea ſhould ftate the manor te be ancient demeſue. 


For where 1n this caſe the affidavit on which the plea 
was grounded, only ſtated “ That the lands ſtated in the 
declaration were ancient demeſne, and held of the manor 
of Godmancheſter,” without faying that the manor was ancient de- 
meſne, it was adjudged to be bad and inſufficient : for this 
plea being to ouſt the courts above of juriſdiction, it can 
only be done by ſhewing another which has, and that is b 
ſtating the manor to be ancient demeſne, Beſides, the ei- 
tate of the leſſor of the plaintiff ſhould appear; for if he 
has only a term, he cannot {ue in the courts of ancient de- 
me jnie. | 


But this being a dilatory plea to the juriſdiftion of the 
court, muſt always be verified by aſhidavit. 


2. If the plaintiff after iſſue, and before trial, enters into 
part of the lands in diſpute, the defendant may at the aſſizes 
plead this as a plea puzs darreign continuance, in bar of plain- 
tiſt's act ion: but it is at the diſcretion of the judges if they 
will admit it; but if they do, it ſtops the trial, and the 
plaintiff is not to reply to it at the * but the judge is 
to return it as parcel ot the record of N Prius. 


3. Accord and ſatisſfaction is a good plea in ejectment. 


For ejectment ſuppoſes a treſpaſs ; and they are fo inter- 
woven, that they cannot be ſevered : and in all actions 
which ſuppoſe a wrong vi et armis, and where a capias and 
exigent lay, accord is a good plca, 


4. General 
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4. General eſtates in fee ſimple may be generally plead- 
ed, but the commencement of eſtates tail, and other parti- 
cular eſtates, ought to be ſhewn, unleſs where alledged only 
by way of inducement. So the life of tenant in tail or for 
life ought to be averred, 


As where to tre(pals for ſpoiling plaintiff's graſs, defend- 
ant juſtified and derived his title under one Knight, who was 
lawfully mutled to the remainder of a term for nintty-nine years, 
without ſaying any thing more, or how derived out of the 
fee : the plea on ſpecial demurrer was held to be bad, 


So no one can in pleading make title to a copyhold, un- 
leſs he ſhews a grant thereof ; it 1s not ſufficient to ſay 
« that ſuch a one was ſeiſed in fee, or in tail,” c. 


Note. If judgment in ejeAment he ſigned in a country 
cauſe for want of a plea, but no poſſeſſion delivered, a judge 
at his chambers, at any time before the aſſizes, may com- 
— the plaintiff to accept of a plea; but if oſſeffon has 

en delivered, he is without remedy. 


5. OF THE EVIDENCE. 


As in this action each party claims a title to the lands, I 
ſhall conſider together 


THE EVIDENCE FOR THE PLAINTIFF AND 
DEFENDANT, 


1. „ In ejectment the plaintiff muſt recover by the 
« ſtrength ot his own title, not by the weakneſs of his 
cc advertary's, for whom potlefon is a good title. The 
« plaintiff muſt therefore always ſhew a good and ſufficient 
& title in bimſelf, or he cannot recover.” 


* 


Therefore where in an cjectment under two ſeveral de- 
miſes, a title was proved in one of the leſſors of the plain- 
tiff (Mrs. Haldane) but a witnets for the plaintiff proved 
that he had aſſig ned all ber intere/{ in the premiſes to the other 
by a deed then in court; but the plaintiffs refuted to pro- 
duce this deed, upon which a nonſuit took place; for by 
this evidence all title was taken away from one of the let- 
ſors of the plaintiff, and there was no proof of the convey =- 
ance to the other, and ſo no proof of any title in him. 


ec So that it will be {ufficient for the defendant in ejec- 
* ment to prove a tile out of the leſſor of the plaintiff, though 
6 he can prove no title in himſelf. 


Gg4 As 
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As where the leſſor of the plaintiff claimed under a de- 
miſe of the reory-houſe, &c. from the rector for 21 years, 
and the defendant had entered on him without any colour 
of title whatever, the defendant at the trial relied on the 
leaſe being void under ſtat. 1 3 Elz. 20. by reaſon of thenon- 
reſidence of the rectot. he having been abſent for more than 
80 days within the year, which fact was proved; it was de- 
cided, That by the words of the ſtature, the leaſe being de- 
clared to be void, that the leffor of the plaintiff had no 
title, and ſo could not recover, though the defendant had 
no colour of title, and was a ſtranger and a wrongdoer. 


So in cjeAment for a 5 of an Inn at Bewdley, which 
was copyhold, the plaintiff relied for his title only on 12 
ment of rent, which had been uniformly paid to him for 
forty years, twenty-cight years by the defendant's huſband 
in her right, and twelve years by the defendant herſelf; the 
counſel for the defendant offered to prove that the premiſſes 
had been entailed by an old ſurrender to her father for life, 
with remainder over; and that the father, though only te- 
nant for life, had made a leaſe for 500 years in truſt, as to 
one moiety for the perſons under whom the plaintiff claim- 
ed, and as to the other moiety in truſt for her; that the rent 
had been paid by the defendant, ſuppoſing the leaſe was 
good, which in fact was void fince the father's death, It 
was objected, for the plaintiff, that this evidence was 1nad- 
miſſihle, 1ſt, Becauſe payment of rent was concluſive evi- 
dence againſt the defendant, that ſhe could not ſet up a 
title in herſelf, but ſhould have let the plaintiff into poſſeſ. 
ſion, and then have brought her cjectment: 2dly, That 
the was barred by the ſtatute of limitations. But Baron 
Adams over- ruled both objections, holding, iſt, That eje- 
ment being an action to try the title, that the defendant 
was at liberty to {et up a title in herſelf: 2dly, That the 
holding being as a tenantcy 1n common, that the defendant 
was never out of poſſeſſion, and ſo that the ſtatute did not 
attach, and rclied on Reading v. Rayſlon. Salt. 242. 


So where the leſſor of the plaintiff held a leaſe of the 
premiff:s for which the ejectment was brought, for twenty- 
one years, and the defendant was his under-leflee, it was 
refolved, That in cjeAment for theſe premiſes the defend- 
ant might ſhew that his landlerd's term was expired, 


But if he proves a title out of the leſſor of the plaintiff, 
it muſt be a good and a ſubſiſting one elſewhere a ſup- 
„ poſed title in another will not be tufficient,” 


As if the defendant was to produce an old leaſe of one 
thoutand ycars to another of the lands in queſtion; -_ 
alone 


EJECTMENT. 


alone would not be ſufficient, unleſs ke proved poſſeſſion under 
ſuch kaſe, within twenty years. 


So in ejectment by the ſecond mortgagee againſt the 
mortgagor, ke ſhall not give in evidence the title of the 
firſt mortgagee in bar of the ſecond, for he is barred to 
aver againſt his own act, that he had nothing in land when 
he woke the ſecond mortgage. 


So if the defendant produces an old mortgage-deed, 
whereon intereſt has not been paid, nor e entered; 
againſt the title of the leſſor of the plaiatiff, who claims 
under the mortgagor, this will not be ſufficient to defeat 
the leſſor of the plaintiff, becauſe that no intereſt appearing 
to be paid, the court will preſume that the mortgage was 
ſatisfied : but if the defendant can prove payment of inte- 
reſt upon ſuch mortgage after the time of redemption, and 


within twenty years, it will be ſufficient to nonſuit the 
plaintiff, 


So where the defendant produced a mortgage-deed for 
years of the anceſtor of the leſſor of the plaintiff, upon 
which was this indorſement, “ Received zoth of March 
* after the day limited in the proviſo) from Mrs. M. 

. 5ool, on the within written mortgage; and I do hereby 
releaſe to the ſaid A. O. and diſcharge the mortgaged pre- 
miſes of the ſaid term of five hundred years:” the 
ejectment was brought by the heir at law againſt the de- 
fendant, who had got the mortgage-deeds in his hands, 
and was in poſſeſſion. At the trial he produced the above 
q err and infiſted that the mortgage term was ſtill 
ſubſiſting, and that the poſſeſſion was ſufficient againſt the 
322 who muſt recover by the ſtrength of his own caſe, 

o prove the term ſubſiſting, the defendant relied that the 
term being created by deed, could only be ſurrendered by 
deed, which here was not the cafe, and that the payment 
being after the day limited in the proviſo of the mortgage- 
deed, that the legal eſtate was {till in the mortgagee : 
but on a caſe reſerved, the court were of opinion, 1ſt, 'That 
theſe words amounted to a ſurrender; 2dly, That ſuch 
ſurrender might be by note in writing, within the ſtatute 
of frauds, for under the ſtatute, any term of years may 
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be created by writing without deed, and the ſame be ſur- 


rendered by deed or nete in writing : and, 3dly, That ſuch 
note 1n writing was not required to be ſtamped. The 
court therefore held, That the defendant ſhewed no ſub— 
fiſting title againſt the leſſor of the plaintiff under this deed; 
and the plaintiff therefore recovered, 


„And though leſſor of the plaintiff in ejectment muſt ganer N. p, 
« ſhew a good and ſubſiſting title in himſelf, yet in the 112. 
4 caſe of Lade, Bart. v. Holford, Paſch. 3 Geo. 3. B. R. Ld, 


Hun 2 id 
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& Nſavgſela declared that he and many of the jadges had re- 
ſolved never to ſuſfer a plaintiff in ejectment to be non- 
„ ſuited, by a term /tanding cut in his own truſtee, or by fettirg 
Dongl. 665, « yup of a ſatisfied term by the mortgagee agamſt the metigager; 
«« but that he would direct the jury to preſume it to have 


« been ſurrendered. . 
® Quzre, Vid. «© So where a legal term is created for a particular pur- 
v. Stanle. &« pote, it that purpole is ſatisſied, or if wnfatrsfied, not in- 


lu adn terfering with the conteſltng parties, it ſhall not be ſet up 
&« againſt the leſſor of the plaintitf.” 


Poeex dim. Briſa For where an ejectment was brought for a moiety of the 
* v. 14 manor of Winkburn, under the will of Dr, Burnell as one of 
25. * his co-heirs, By the teſtator's marriage-ſettlement 4. D. 
1748, two terms had been created, one for ninety-nine years 
to ſecure an annuity of 2091, per ann. to the teſtator's mo- 
ther; the other of 1000 years to raiſe 2000l, for his wife in 
cate ſhe had no iffue, The teftator died in 1774, leaving 
no iſſue, and by his will deviicd all his eftates to truſtees 
in truſt after the death of his wife, for ſuch perſons as ac- : 
cording to the laws of deſcent ſhould be his heirs at law. 
The defendant in 1776 had been found heir at law in conſe- 
quence of an iſſue out of Chancery, as deſcended from adaugh- 
ter of a common anceſtor, and was in poſſeſſion; the leſſor of 
the plaintiff claimed as heir at law, by detcent from another 
ſiſter of the ſame anceſtor, and brought his ejectment for the 
moiety, and aid not mean to diſturb the terms above created: 
the defendant ſet up theſe terms againſt him: but it was 
adjudged, That as the plaintiff went to 1ecover the lands, 
ſubjett to the uſes of the ſubſiſting term, that this term ſhould 
never Le ſet up by a third perſon. | a 


ö 2. Where ſeveral matters are neceſſary to give a com- 
&« plete title, the plaintiff muſt prove all thoſe requiſites.“ 


Harris v. Therefore where in an ejectment for a reQory, the 
Scooue. - plaintiff proved the taking of the lit hes only, but not an en- 
Latch. 62. . 2 | 

try into the glebe, he was non- ſuited. | 


Snow v. Philips, For if an ejectment is brought for a rectory, the plain- 
x Sid. 220. tiff ought to prove that his leflor was admitted, inſtituted, and 
induticd, and had read and /ubſcribed the thirty-nine articles, and 
had declared his afſ-nt and conſent to all things contained in the 
biok of Common Pray:r, But he need not prove a tle in his 
patron; for inſtitution on the preſentation of a ſtranger is 
ſufficient to bar him, who has right in ejectment, and put 


the rightful patron to his quare impedit. 


Heath v. Prynn. So he muſt alſo prove preſentation; and inſtitution alone 


S - gp * is not ſufficient evidence of preſentation, though it was 
8. C. we recited in the letters of preſentation, eſpecially if indue- 


tion and poſſeſſion has not followed, 


But, 
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But, quere, if proof of a verbal preſentation would not be Buller N. P. 


ſufficient ? 


« But reaſonable preſumption is admiſſible in favour of a 
ec title.” 


As in an ejectment for an inn at Lewi/ham in Kent, the 
defendant having proved that the firſt title ſer up by the 
leſſor of the plaintiff was at an end, he being a leſſee under 
one George Pym, another leaſe was offered in evidence made 
to the leſſor of the plaintiff, by one 7ohn Pzm, who claimed 
under the will of George Pym, who thereby gave the eſtate 
in queſtion to truſtees, in 7 for Fohn Pym, and to convey the 

ſame to him when he attained the age of twenty-one years : this age 
he had attained three years before, but there was ns conveyance 
from the truſtees to John Pym given in evidence: for this, 

. Gould nonſuited the plaintiff. On a motion for a new 
trial, the court ſet the nonſuit aſide, holding that it might be 
preſumed that the truſties had done their duty in making the convey- 
ance when John Pym came of age, and that a jury may be di- 
reed to preſume a conveyance or ſurrender in much lels 
time than twenty years. 


So where in an ejeAment for the reſidue of a term, 
created the gth of Elizabeth, the plaintiff produced the 
original leaſe, and proved poſſeſſion in himſelf, and thoſe 
under whom he claimed, fince 6th of Ann. and proved one 
meſne aſſignment in the 16 Fac. 1. ; the plaintiff was non- 
ſuited at the trial for want of proving all the aſſignments, 
it being ſuppoſed to be neceſſary for him to prove every 
ſtep of his title, and ſo the meſne aſſignments; but the 
court ſet the non-ſuit aſide, holding that meſ/ne aſ/iznments 


ſhould be preſumed after fo long a peſſe ſtion. 


3 This being an action of treſpaſs, every part of the 
« declaration mutt be proved,” | 


For where the plaintiff declared in ejectment for an 
houſe in Peter's ftreet and Hard of Cheap, and the defendant 
proved that the houſe was in the Hard of Farringdon, and 
that no part of Peter's fircet was in the Hard of Cheap, the 
plaintiff was nonſuited, 


« But if the plaintiff declares on a leaſe of a certain 
date, though his proof does not eftablith that leate as 
„ declared on, yet if he proves a good and /:b/i/ting leaſe at 
« the time, it ſhall be ſufficient,” 4 4 


105. 


England ex dim. 
Sy burn v. Slade. 
4 Term. Rep. 
682. 


Earl ex dim. 
Goodwin v. 
Baxter. 

2 Blackſt. Rep. 
1228. 


Body v. Smith. 
1 Stra. 595. 


As where the declaration was on a leaſe made the 14th of Force v. Fofter. 
January, 30 of Eliz. and the evidence was a leaſe ſealed the 4 Leon. 14. 


13th of the ſame year, the evidence was held to be good, 


for if it was a leaſe ſealed the 13th, it was a good leaſe on 
the 14th, 


4. Leaſes 


PO 1 8 
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EJECTMENT. 


Per Lord Mans. 4. © Leaſes at will exiſt now only notionally; and now 


field. 
3 Burr. 1609. 


Per De G 

©. 1. rey, 
« Black. Rep. 
1173. 


Roe ex dim. Bree 
v. Lees. 

a Black Rep. 

11 71. 


all leaſes are deemed to be from year to year, and cannot 
« be determined without reaſonable notice, which may be 
« done by either party.“ 


All leaſes for uncertain terms are prima facie leaſes at 
will, and it is the refervation of an annual rent that turns 
them into leaſes from year to year; it is poffible that cir- 
cumſtances may make them leaſes for a longer time, as 
where the crop (liquorice or madder, for example) does not 
come to pertection in leſs than two years; and perhaps the 
nature of the goon and courle of huſbandry may de- 
ſerve to be conſidered. 


But though a cuſtom is proved to exiſt where the lands 
lie, that where any pat of the land; are open fields, that that 
ſhall give the tenant a right to hold for three years; yet 
where there is an indeterminate taking, this cuſtom ſhall 
not controul it: the rule now laid down for ſuch an inde-— 
terminate demiſe is always a taking from year to year, 
and the cuſtom is unreaſonable; for fo by the tenant's hav- 
ing one acre of common field, might he determine the 


tente of one hundred acres held in ſeveralty. 


MxJdon V. 
White. 
2 Teim Rep. 


159 


Doe ex dim. 
Bromfield v. 
Smith. 

2 Term Rep. 
436. 


Parter ex dim. 
Walker v. Con- 
fable. 

3 Wilf. 25. 


Goodtitle Vs 
Muſlew hite. 
Exon Sum. Aff. 
1783. MSS. 


And even where an infant becomes entitled to the re- 
verfion of an eſtate, 'or demiſes it himſelf reſerving rent, 
he cannot recover the poſſeſſion by ejectment, without 


giving the regular notice. 


So where there was an agreement for a leaſe made by the 
leſſor of the plaintiff for . own life, but a clauſe in it 
that her /on (who was then an infant) ſhould have a power to 
take the houſe himſelf when he came of age, it was adjudged, 
That under this agreement, the ſon, on his attaining his 
age of twenty-one, /houid fignify his intention in a reaſonable 
time, and that where he did not do ſo for a year, and then 
gave notice to the tenant to quit, that the tenant could 
not on ſuch notice be eviaed, 


2. As to the time of the notice, it is ſettled that 


Wherever therefore the landlord brings ejectment for 
lands ſo demiſed at will, he muſt prove That half a year's 
previous notice was given to the terrant to quit, or to his exe- 
cutor, in cafe of his death,” or the plaintiff ſhall be no n- 


ſuitcd at the trial. 
But where the notice was given on the 30th of September, 


being the day after Muchaelmas-day, to quit at Lady-day fol- 
lowing, Juſiice Heath ruled the notice ſufficient. 


« And 


EJECTMENT. 


« And fo the courſe of huſbandry, and the cuſtom of 
t the country, has admitted ſome relaxation as to the pre- 
4 ciſe time required,” 


f 


As where the ejectment was for lands on the following 
caſe, On the 5th of Oclober, 1769, by written memoran- 
dum, the plaintiff agreed to let to the defendant a farm at 
Newsham, to hold the arable land from the 13th of February 
following; the paſture from the 5th of April, and the 
meadow-ground from the 12th of May, for ſeven years at 
26l. per annum rent, payable at Michaelmes and day, 
the defendant to have a waygoing crop; the defendant 
continued tenant till the end of the term. On the zoth of 
September, 1977, the plaintiff gave a written notice to quit 
the arable land on the 13th of February, the paſture on the 
5th of Apri!, and the meadow on the 12th of May follow- 
ing: and the queſtion was, if this was a ſufficient notice? it 
being inſiſted on for the defendant,. thai the notice ſhould 
have been given the 13th of Aug, which would have 
been fix complete months before the firſt day of quitting, 
But Per Cur, the fix months notice to quit is required by 
law, except where any ſpecial agreement, or the cuſtom of 
particular places intervenes, the true conſtruction of this 
agreement is an holding from Laay-day to Lady-day, the 
rent is ſo reſerved; and though part of the farm is to be 
entered on, and quitted the 13th of Februar), it is no more 
than the cuſtom of moſt countries would have directed with- 
out any ſpecial words, on a taking from Lady-duy to Lady- 
day, that being the time when the land 1s to be prepared for 
lent-corn; and as the tenant outgoing has the benefit of 
the waygoing crop, any inconvenience to him is obviated, 
whereas great miſchief might happen to landlords, if 
compelled to give a notice ſo early as A»guft, as it would 
enable the tenant to harraſs the land. 


« And the leffor cannot determine his will at any time, 
* but muſt determine it at the end of the year,” 


For the fix months notice to quit muſt be given at the 
end and expiration of the firſt fix months, to that the no- 
vice muſt be to quit at the end of the year. 


« Tt has been ruled at N Prius, That where notice to 
« quit has been ſerved on the tenant, and the landlord be- 
ing ignorant of the time when the tenantey commenced, 
has given the notice to quit at the wrong time; that is, 
* not at the end of the year, that the tenant when the notice 
is ſerved ought to inform the landlord of his error, and 
6 inform him of the true time.“ 


But 


Right ex dim. 
Flower v Darby 
1 Term Rep. 


139- 


Doe ex dim. 
Matthews v. 
Jackſon. 


Douglas 169. 


Jones ex dim. 
Grifaths v. 
Marſh. 

4 Term Rep. 
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Throgmorton v. 


Wbelpdale. 
HII. 9 G. 3. 
B. R. 


Buller N. P. 96. 


Goodright ex 


dim. Morgan v. 


Shirley, 


Glouceſter Lent 
Atl. 1765. MSS. 


EJECTMENT. 


But in this caſe, where the defendant held from Aichaet. 
mas, and the notice to quit was at Afid/ummer, on receĩv- 
ing the notice, he made no objection as to the time, but 
ſaid © I pay rent enough already, and it is hard to uſe me 
thus :” the judge refuted to nonſuit the plaintiff at the 
trial, holding that the defendant had waived the object ion 
as to the time of the notice, by not objecting to it at the 
time, and the plaintiff had a verdict; but it was ſet aſide, 
the court being of opinion, That the objection was not 
23 but that the defendant might avail himſelf of it at 

e trial. | 


3. © As tothe form of the notice, it mult be poſitive, and 
© not leave an option in the tenant to quit, or to hold over 
on certain terms.“ 


The notice ſerved on the tenant was in writing, and in 
the following words : I defire you to quit poſſeſſion on 
Laty-day next, or I all infiſt upan double rent:“ it was in- 
ſiſted that this was not a good notice, as not being poſi- 
tive, but leaving an option in the tenant to pay the double 
rent; but the court held it to be ſuſſiciently poſitive, and 
that the latter words only were addec by way of threat of 
the conſequence of holding over the poſſeſſion; but that 
had the words been “or elſe that you agree to pay double 
rent,” there the tenant would have had an option, and the 


notice not have been tufficient. 


4. As to the ſervice of the notice, it was decided, That 
where the ſervice of the notice to quit was on @ maid-ſer- 
vant in the defendant's houſe, to whom it was delivered, and the 
contents of it explained, but there was no evidence of its 
having come to the defendant's hands, and the houſe was 
not on the demiſed premites, the court held this a good 
and ſufhcient ſervice; for the ſervant who was in the power 
of the defendant, might have been called to prove that ſhe 
had not delivered it to her maſter ; but not being ſo, it was 
preſumptive proof that he had received it. 


5. In what caſe notice is unneceſſary. 1. This is the caſe 
where the tenant has attorned to ſome other perſon, or done 
ſome other act, diſelaiming to hold as tenant to the landiord: in 
ſuch caſe no notice is neceſſary. | 


As where the ejectment was for the long- room in Briftel, 
the leſlor of the plaintiff claimed under a leaſe from a 
Mr. Ver nen, granted in 1762: the defendants had been in 

ſſeſſion three or four vears before the granting of this 
— 4 and continued to the bringing of the ejectment: the 
defendants inſiſted that they had never attorned or acknow- 


ledged Morgan (the leſſor of the plaintiff) as leſſor; _ 
1 


EJECTMENT. 


if they had, that they ought to have had a notice to quit: 
but per Wilmot, Juſt. as the defendants have never allowed 
the right of Morgan, but ditclaim, the tenantcy under him, 
notice cannot be neceſſary, and therefore having proved 
the right of Vernon, under whom Morgan claims a title to 
the premiſſes, he has a right to recover without notice. 


2. So in the caſe of leaſes made by mortgagors (ante); and 
in general, it ſeems that wherever the lefſec holds under a 
void demiſe, that no notice js neceſſary. Vid. poſt, 464. 
Goodtitle v. Prentice. 


6, „It often happens that after a notice to quit has 
ce been regularly ſerved on the tenant, that the landlord 
6 does ſome act which amounts to a warver of this notice,” 


As to which 1t has been ſettled, 


That the mere acceptance of rent, unaccompanied by 
£ other circumſtances, {hall not be a waiver of the notice 
„to quit.“ 


5 For where the leſſor of the plaintiff ſerved a regular Doe ex dim. 
notice on the defendant to quit at A7:ichae/mas, and the de- — v. Bate 
fendant not quitting accordingly, he brought his eject- Cour. 243. 
ment, and laid the demiſe to the plaintiff on the goth of 
September ; the leſlor afterwards, betore the trial, which was 
in Hillary term following, accepted the rent due from Michael- 
mas to Chriſimas; this, it was inſiſted, being tubiequent to 
the time when the defendant had notice to quit, was a 
waiver of the notice; but the court were of opinion that 
it did not of itelf amount to a waiver, but was proper evi- 
dence to be left to the jury, 9% anime it was done: as it 
might be a waiver only of the dyuble rent, to which leſſor was 

_ entitled; or he might have taken it under the terms that 
it ſhould not be a waiver of the notice. 


| But where the ejecment was by a landlord againſt Roe ex dim. 

| his tenant on @ proviſo for a re-entry for a forfeiturs, it was Crompton v. 

d held by the whole court, that the leſſor's bringing an ac- _ 3 
tion of covenant for half a year's rent ſubſequent to the B. " ' 
time of the demite laid in the declaration in ejectment, Buller N. P. 96. 
was a waiver of the right of entry for the forfeiture, 

and an acknowledgment that the covenant then ſubſiſted: 
for had the leaſe been at an end, it cou'/d not ſuppert an action of 
covenant ; and courts at law always lean againſt for- 


feitures. 


And on the ſame ground, where the cieciment has been to per anon, ut. 
recover lands demiſe d, grounded on fiatute 4 Geo. 2. c. 28. for Cop. 247. 
non-payment of rent, and no ſufficient diſtreſs, accept- 
ance of rent after the time of the demiſe laid, has bop 

| el 


3 


a 
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held to be a waiver of the right of recovery; for it is a 
penalty; and by accepting the rent the party waives the 
| penalty. 


5. Where leaſes for life er years are void or voidable, 
<< poſſeſſon is recovered of the lands demiſed by this 
action; but it often occurs in evidence, that the leſſor 
* may have barred his right of entry, and of recovery of 
<< the lands by ſome act, affirming that which he might 
© have avoided,” 


1 therefore conſider the caſes that have accurred on this 


Co. Litt. 213. b. Iſt. ©© Where a leaſe is abſolutely veid, nething implied 
& ſhall amount to a confirmation of it, or a waiver of the right. 
& of recovering the poſſeſſion from the tenant, who derives 
6 his title under it.“ 


Doe ex dim. As where tenant for life made a greater leaſe than he 

Simpſon v. could lawfully make, which of courſe was void; though he 

Butcher. . , R 7 ' 

— 90. in remainder accep:ed the rent, after the death of the tenant : 


for life, it was held not to contirm the leaſe, which was 
void ab initic. 


Goodright ex So where Jane Lady Bulkley, being tenant for life, with 


dim. Wynne v. remainders over in tail to her ſons and daughters ſucceſ- 


— 1 ſively, with power to make leaſes for twenty-one years in re- 
Bo mainder, but not in reverſion, intermarried with Edward 


Williams, who, withdut her concurrence, made a leaſe to 
the defendant for nmety-nine years, determinable on three lives, 
which was not within the power: E:ward Williams died, 
having received the rent during his lite : after his death 
Lady Bulkley received the rents, and granted receipts : ſhe 
died, by which Fane, her eldeft daughier, became tenant in 
tail, and ſuffered a recovery, having received the vent till her 
marriage with ibe l:ſſor of the plaintiff, who alſo recerved the rents 
enkins ex dim. Jer ſome time after the marriage, and the counterpart of the 
ate v. Church. leaſe was found in his poſſeſſion; and notwithſtanding thoſe 
Cowpe 4522 ſeveral acceptances TRE the leaſe was adjudged to be 
F. a , a . a a 1 W. 
void; for being void at its creation, nothing ſubſequent 
could eſtabliſh it. 


« Therefore where the leſſee has entered under a leaſe 
4 for life or years, which turns out afterwards to be void, 
„ though his entry has been lawful, he ſhall not be 
« deemed a tenant at will, nor be proceeded againſt as ſuch 
« in ejectment.“ 


code ex u, For where in ejectment for lands in Surry, the caſe was 
Adeane v. Pren= Eligabeth Compton being intitled to a copyhold of inherit- 


Coram Geld, ANCE held of Jie manor of Kenxington, was admitted to it 
Jud Surry Leut A. D. 
AM. 1790. MSS, 


EJECTMENT. 


A. D. 1167 : in 1780 Mr, Compten her huſband granted a 
leaſe to Mitchell for forty years (under whom the defend- 
ant claimed) without the conſent or the joining of his 
wife, and ſo contrary to ſtat, 32 Hen. 8. c. 38.: in 1782 
Mrs. Compton died, leaving her huſband and an on! 

daughter (now the leffor of the plaintiff) her heir at law; 
Mr. Cempton received the rent till the time of his death in 
1788, and Mrs. Adcane, the leſſor of the plaintiff alſo re- 
ceived it after his death as reſerved by the leaſe till 1789; 
when, on diſcovering that the leaſe was void under ſtat, 32 


Hen, 8. and alſo not warranted by the cuſtom of the 


manor, the preſent eſectment was brought without giving 
notice to quit, For the defendant, it was infiſted that the leaſe 
was good, or at moſt only voidable, and confirmed by ac- 
ceptance of rent by Mrs, drane the plaintiff; but if ſhe 
had not confirmed the leaſe, that ſhe had made it a tenantcy 
jrem year to year, and fo ſhould have given notice to quit; but 
both points were over-ruled by the judge, and the plain— 
tiff recovered. 


2, © Where the leaſe is voidable, there ſome act is re- 
% quired by the party who has a right, to ſhew that he has 
& taken advantage of his right: and as to what ſhall be 
& deemed ſuch act, and what a waiver of his right, it has 
© been decided.“ 


1. * That the acceptance of rent, after notice of 
« forfeiture incurred, is a waiver of it.“ 


The leaſe in queſtion was with a condition that if 
the leſſee ſhould grant, alien, or aſſign the premiſes without 
the atlent of the leſſor, that then the leflor might re- enter: 
the leſſee aſſigned part, and the leſſor accepted rent after the 
aſſignment, but it did not appear that he had notice of the 
aſſignment at the time: upon this it was reſolved, iſt, 
That notice of the aſſignment was material and traverf- 
able, for the aſſignment might be made ſo near the day of 
Payment of the rent, and ſo ſecretly, that leflor could not 

ave knowledge of it, and fo leſſee would have advantage 
of his own fraud: 2dly, But where the leſſor has notice, as if 
the right of re-entry be for non-payment of rent, which 
he muſt know, there the acceptance of rent before an en— 
try waives the right of entry; ſo if he diſtrains for it, it 


465 


Co. Litt. 21 15 


Pennant's caſe, 
3 Co. 64. 


waives the right of entry, for by diſtraining, he affirms 


the rent to have continuance, 


« Anditis fo in all caſes where leſſor accept rent after 
ce notice of a condition broken, which 1s to ive him a 
« right of entry: it ſhall be deemed a waiver of the tor- 
« feiture.“ 


H h 


For 
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Goodright ex 
dim. Walter v. 
Davids. 

Cowp, 803. 


Per Lord Manf- 
h- ld. 


Cowp. 48 3 * 


Pennants caſe. 
3 Co. 64. a. 


Little v. Heaton 
Sal. 259. 


EJECTMENT. 


For where in a leaſe to the de fendant from the leffor of 
the plaintiff, the defendant covenanted “t ro aſſign or 
wnder-let without licence from the lefior, under hand and 
ſeal firft had and obrained :” the defendant did under-ler 
ſeveral parts of the land; but it being proved that ſuch 
wider letting was well jrown to the leſſer of the pamtff, and thut 
he had accepted rent afterwards, it was adjudged to be clearl 


a waiver of his right of entry ; and the defendant had judg- 
ment, 


So that in general where the leaſe is merely v bib, the 
acceptance of rent alone, unaccompanied with ether circum- 
flances, is not a confirmation: to make it fo, it muſt be done 
with a knowledge of ihe titic at the time; or where the remainder- 
man lies by, and ſuffers the tenant to lay out his monty in improue- 
ments, in confidence of continutng tenant. 


2, „ But a difference is to be obſerved on the opera- 


te tions of & ne fame words, when applied to leaſes tor izfe or 
for years,” 


If a condition is annexed to a li for years, and that in 
caſe of a breach that then the fe hall be void, in ſuch 
caſe, no acceptance of rent after a breach of the condition 
ſhall make the leate good, for it is void: but in the caſe of 
a ſcaſe for liſe, with a like condition, and to be veid on the 
breach of it, acceptance of rent after the condition broken 

hall waive the forfeiture; for an eſtate of freehold cannot 
be avoided without an entry. 


*« But how far this muſt be an aQual entry on the lands, 
& ſeems not to be ſettled,” . 


In this caſe it is decided, That where an ejectment is 
brought by the leflor arainſt the leſſee, on a condition of 
re- entry for non-pay ment of rent, proof of an actual entry 
and ouſter is not nece il. ary: but Salteld makes a quzre, it 
an actual entry is not nec*iTary where it is requiſite to com- 
Fete the title of the leſlor of the plaintiff? for, by the rule, 
the entry of the nominal plaintiff only 18 confeſled; it con- 
fees the leaſe, but does not admit the leſſor of the 
plaintiſt's right to make it. 


- 


6. In this action titles to lands ariſing under wills are 
tried. 


Theſe for the moſt part are e caſes brought by the heir at 
law againſt the deviſee, or againſt the perion who claims to 
be heir at Jaw, on the ground of baſtardy ; or by a deviſee 
clauning an eſtate under a will. 


But 


EJECTMENT. | 467 


But it is previouſly to be obſerved, that where a perſon Roe ex dim. 
brings an ejectment as heir at law, he muſt make out a 41-4 TIS 
regular pedigree from the anceſtor under whom he claims ; 100% %—f 
mere report of relationſhip, or ſuppoſition, are not ſuf- 
ficient; for if ſuch evidence ſhould be admitted, the eſtate 
might be carried contrary to the rules of deſcent; as to the 


paternal inſtead of the maternal line for example. 


In cjeAments againſt deviſees, or their heirs, the matter 
turns on the due execution of the will; on the teſtator's 
capacity to deviſe, or on the legality of the devite itſelf. 


I, AS TO THE DUE EXECUTION OF THE WILL. 


It is enacted by the ſtatute of frauds, 29 Car. 2. c. 3. 
That all deviſes of lands or tenements, deviſeable either 
„ by common law or ſtatute, ſhall be in writing, and 
„ ſigned by the party deviſing the lame, or by ſome other 
© perſon in his preſence, and by his exprels direCtions, 
« and ſhall be atteſted by three or four credihle witneſſes, 
„and ſubſcribed by them in the preſence of the deviſor, 
* otherwiſe ſuch will ſhall be void, and of none effect.“ 


Under this ſtatute it is to be conſidered, 1ſt, To what 
eſtates it extends: 2. What ſhall be a ſufficient ſigning by 
the teſtator, and by the witneſſes: 3. Who are credible 
and ſufficient wirn: ies within the ſtatute : 4. Of the effect 
and proof by them of the execution. And, 


1{t, To what Eſtates it extends. 


1. The clauſe in the ſtatute only extends to ſuch eftates Tafel v. Pagy 
as pais by the ſtatute of wills, 34 & 35 H. 8. c. g.; that is, 2 Atk. 37. 
only to e//atrs of inheritance * therefore where the teſtator mm nn * 
deviſed his copyhold eſtate by will, but the will was not 2 Vero. 598. 
atteſted by any witnetles, it was held to be tufthcient to & F.. 
paſs that eſtate, for that the ſtatute of frauds did not ex- Saen b. ey 


tend to it. | hoe. 
2 Black. Rep. 


2. So this ſtatute does not extend to deviſes of terms of LS 5 4 $ 

years, for they would go to executors; and the ſtatute ny, 909-4 id 
never meant to take any thing out of their hands: and in 1 Stra. 620, 
- this caſe where the mertgagte ander @ long term of years, and 
allo entitled to a long term of years to attend the inherit— 
ance in the ſame lands, purchaſed the inheritance, and deviſed 
It from his heir at law, but the will was not duly azteſted ;; 
his having a term in the ſame lands, which did ngf require 
ſuch W Hh was held not to take the will out ot. the 
ſtatute, but that it was void under it. 


H h 2 3. Where 


* r 
* K ” 


Wagfaffe v. 3. Where a protver is given to appoint the uſes and trufts of 
W aglaffe. lands given 19 trufiees, a will appointing thoſe uſes and 
2 P. Was, 255. truſts muſt be executed with the tame ſolemuities of three 
- witneftes, &c, under the ſtatute of frauds, as if the lands 
themielves were deviſed; for if allowed to be deviſed in 
a different manner from land, the ſtatute would be nuga- 
1. Wms. 741. tory; and though the power of appointing is by ather writing 
of the nature of a wil!, it is the ſame, 


Coppin v. 4. So though the will is executed in a foreign country, yet 
Coppin. if it is to operate to deviſe lands in Enzs/ana, it muſt be 
2 P. Wins. 291. © 


executed by three witneſſes, 


| 2. What ſhall be a ſufficient Signing by the Teſtator, 
* and what by the Witneſles. 


Stone houſe v. 1. It is not neceſſary that the witneſſes ſhould ſee the 


+> TY teſtator ſign; it is ſufficient if the teſtator owns to the 


Smith „ Coen Wilnelles that it is his name which is ſubſeribed to the 


2 + 435 will, and that they ſubtcribe their names in his preſence. 

S. P. a 
Pe- Lord Manſ- 2. © It is not neceſſary that the witneſſes ſhould atteſt 

field. nan the preſence of cach other; or that the teſtator ſhould 


2 Burr. 1775 44 declare the inſtrument executed to be his will; or that 
Feate v. Oug!y. 


Com. 197. © the witneſſes ſhould atteſt every page, or ſheet, or folio 
© of it; or that they ſhould know the contents of it; or 


* that each ſheet, folio, or page, ſhould be particularly 
& ſhewn to them.“ 


Bond v. Seawell And therefore where Sir Thomas Chitty made his will, 

: "a FEE conlitting of tue. ſhects of paper, all in his own hand-writ- 
ing, and ſigned his name to each, and alſo made a codicil 
on a ſingle ſheet, which he figned ; he then called in a per- 
ion, ſhewed him the will in two ſheets and the codicil, and 
faid it was his will, and ſigned by him, and defired him to 
atteſt them, which he did: two other perſons were then 
called in; to them he ſhewed the /af? beet of his will and 
the codicil, which he ſcaled before them, and they at- 
tefted them; but theſe witneſſes never ſaw the firfl ſheet of the 
ill, it was nit produced to them”; nor did any paper then lie on 
the table: but after the teſtator's death both the ſheets were 
found in the teſtator's bureau, wrapped up together with the 
codicil : the court were of opinion, That if the firſt ſheet 
was in the r:om when the two laſt witneſſes ſigned, that the 
will was well executed, and that it was proper matter to 
be left to a jury, whether in fact it was fo or not, though 
there ſeemed circumſtances ſufficient in the caſe to ground 
a preſumption that the will was in the room at the time. 


Cart-ton ex dim. So where the teſtator wrote a will, in which he deviſed 
Grifhn ve a frechold eflate, and ſigned it, but no witnels then eng 
c 


Grit, 
1 Bolt 549. 


p F 


x 


EJECTMENT. 


ed it: two years after, he added a codicil en the fame ſheet of 
Paper, diſpoſing of ſome perſonal property; and this was 
ſubſcribed by three witneſſes: it was determined that this 
ſigning had reference to the firſt deviſe, and that the whole 
was to be conſidered as one will atteſted properly, though 
made at different times, 


2. © It is not neceſſary that the three witneſſes ſhould 
«* be all preſent together at the time that the teſtator exe- 
c cutes his will.“ 


For where it was found by a ſpecial verdict in eject- jones v. Lake. 
ment, that the teſtator ſigned and executed his will in 1742. in B. R. 
December 1735, in the preſence of two witnetſes, who at- ine 
teſted the ſame in his preſence, and that atterwards in the 
year 1739, that he went over his name with a pen in the 
preſence of another witneſs, who atteſted it at the teſtator's 
requeſt : Lee, C. J. and the court were of opinion, That 
the will was well executed, and that it was not required 
by the ſtatute of frauds that the wzitreſſes ſhould all be pre- 


ſent at the ſame time. 

4. © But where the atteſtation is by witneſſes at dif- 
ce ferent times, the teftator mu? do ſome ad? of execution, or 
& acknowledge the ſig nature of his name in the preſence of 
% each,” 


For where the teſtatrix executed her will, in the pre- g,. v. Gryle. 
ſence of two witneſſes, and afterwards in the preſence of 2 Atk. * 
a third, ſaid, „This is my will,” and defired he would atteſt 
it; but did not ſay that the name ſubſcribed was her hand- 
writing, or put her ſcal on it; Lord Hardwicke was inelined 
to think that this was not a ſufficient execution of the will 


by the teſtatrix under the ſtatute. 


5. So where the witneſſes atteſt the will ſeparately, it 
ce muſt be the ſame will or inſtrument which they atteſt ; 
& for their atteſtations to different papers ſhall not be put 
e together, ſo as to make a good atteſtation.“ 


For where the teſtator made his will in writing, ſub- 1 „ Lidl. 
ſcribed by two witneſſes, and deviſed all his lands to . R. Can. 3 5 
and afterwards made a codicil, in which the will was re- Show. 69, 83. 
cited; and this was alſo atteſted by two -witneſles, one of . 
which had been a witneſs to the will, but the other was a 
new one: the queſtion was, if this was a ſufficient atteſta- 
tion of the will by three witneſſes under the ſtatute ? and the 
court held that it was not. 


So where the teſtator had made his will, but not wit- 3 | 
neſſed, and afterwards made a codicil, which he expreſſed ,. "MC. Darga 
| H h 3 to Gib. Eq. Rep. 5: 
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Smith v. Evans 
1 Wil. 313. 


TL emayne v. 
Stanley. 


3 Lev. 1. 


3 Mod. 229. 
Salk, 603 


Shires v. Glaſſ- 


cock. 


balk, 688. 


Caſſon V. Dade, 


1 Brown's Reps 


99». 


_ EJECTMENT. 
to be a codicil to bis laft will, this was executed by three 


witneſſes ; it was held not to be a ſufficient atteſtation of 


the will, it not appearing to have been produced when the 
codicil was ſigned, 


5. It was formerly an opinion, that ſealing a will by a 
teſtator was a ſufficient ſigning within the ſtatute {/Farn- 
ford v. Tarnſerd, 2 Stra. 764.) ; but that doctrine has ſince 
been over-ruled, and the courts have held that ſealing 
without ſigning is not a ſufficient execution of a will, 


But where the teſtator's will was written in his own 
hand, and began “I John Stanley,” Sc. but his name was 
not ſublcribed to ir, but the will was ſealed; it was ad- 
judged to be a good figning within the ſtatute, which did 
not direct whether the ſigning was to be at the top or bot- 
tom of the will. 


7. As to the atteſtation in the toſtator's preſence. 


1. The ſtatute required the will to be atteſted in the 
« teſtator's preſence, to prevent the obtruding another will 
& in the place of the true one: it therefore 1s ſufficient if 
& the teſtator migbt ſee the witneſſes ſign it, it is not neceſ- 
« ſary that he ſhould actually ſee them ſign it; for then if 


cc a man ſhould turn his back or look off, it would vitiate 
« the will.” 


It therefore was in this caſe held to be a good execution 
and ſigning by the witneſſes within the ſtatute, where the 
teſtator dere the witneſſes to go into another room, ſeven 

ards diſtant, to atteſt the will, in which there was a win- 
dow broken, through which the teſtator might ſee them: 
ſo where the witneſles ſigned in the room with the teſtator, 


he being fick in bed, and the curtains drawn, yet was the 
execution good. 


And in a more modern caſe this doctrine was recognized: 
where the teſtatrix having given inſtruftions to her at- 
torney to prepare her will, came to his office to execute it; 
but being aſthmatic, and unable to bear the heat of the of- 
fice, ſhe went into her carriage, the witneſſes attending 
her to it, and ſaw her fign it, and then they returned into 
the office to atteſt it: the queſtion was, whether this was 
a proper atteſtation in the teſtatrix's preſence : but it be- 
ing proved that the carriage was put back to the offices 
window, through which it was ſworn by a perſon in the 
carriage, that the teſtatrix might have 5 the witneſſes 


ſign, Lord Chancellor Thurlow was of opinion, That the 
will was well executed. 


„ Theſg 


- EJECTMENT. 471 


© Theſe caſes go on the preſumption that as the teſ- 
„ tator might have ſeen the attiſtution, that the court will not 
*« prefume that he did not; but where that preſumption 
cannot be admitted, there the atteſtation ſhall be deemed 
defective, and the will not properly executed.“ 


For where in ejectment by the heir at law againſt the peclefton v. 
deviſee, the plaintiff to deſtroy the will under which the Fetcy. 
detendant claimed, produced a fubſequent will, atteſted by * 
three witneſſes, they proved the ſigning by the teſtator in 8 C. called 
their preſence, but that they had ſigned not in the room Edlelicne v. 
with him, but in the hall, which was diſtant from the ee: 89. 
room where he was, and where he could not poſſibly ſee Broderick v. 
them ſign ; this was held to be not a ſufficient atteſtation Broderick. 
within the ſtatute, and the will void, ſo that it could not 17 . 


revoke the firſt will. 


2. And the bare ſubſcribing of a will by the witneſſes tengtord v. 
in the ſame room with the teſtutur, does not neceſſarily imply Eyre. 
it to be in the teſtator's preſence : for it might be done yo y Go” PPD 
clandeftinely and fraudulently in a corner of the room, 
without his knowing what was doing ; there ſhould be 
ſome circumſtances to ſhew that the teſtator knew what 
was doing : as 1n this caſe mating a requeſt to the witnels to 
fign the will was held to be ſufficient. 


&« For it is eſſentially neceſiary to the good atteſtation 
«of a will, that it is executed with the teſtator's Know- 
„ ledge.” 


For where a will was drawn by the directions of the Right ex d'm. 
tcſtator, and read over to him in the pretence of the three Cater v. Price. 
witneſſes, who afterwards ſubſeribed it: he ſigned the Dougl. 229. 
two firſt ſheets, and attempted to fign the third; but being 
unable from weakneis, he fan, ** 7 cannot ds it, but it is my 
will :” when the witnetles returned again, the tefiator was in 
a fiate of inſenfibility, nevertheleſs the witneſſes then tub- 
ſcribed their names, and he died in two days after: this 
was held not to be a {uthoicnt arr-Nation within the Katute 
for it could not be ſaid to be executed in the pretence of 
the teſtator, who was at that time void of perception and 
underſtanding, 


3- And it is not neceſſary that the atteſtation ſhould ſet v Pass 
out that the ſigning was in teſtator's preſence;“ for seu. 
where all the witnefles were dead, proof of their hands 2 Stra. 1109. 
alone was held to be ſufficient, though thete words were 
wanting. | 


3. Who are ſuficient Witneſſes within the Statute. 


The witneſſes mult be credivie ones. 
Hh4 Witneſſes 


— 8 — - ” — 


— — — 9, 23 
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Helier V. Jen- 


nyngs. 
1 Lord Raym. 


505. 


Wyndham Vs 
Chetwynd. 
1 Burr. 414. 


EJECTMENT. 


Witneſſes which are not credible ones within the ſtatute, 
are ſuch as are ſo, iſt, From being intereſted : 2dly, From 
crimes. 


1. Where a perſon is to derive any benefit under the 
« will, whereby he becomes intereſted in eſtabliſhing it, 
& he is an incompetent witneſs under the ſtatute,” 


As where the teſtator having deviſed his eſtate to the 
defendant and his heirs in tail, charged it with an annuity 
of z0l. fer ann, to the wife of one 7ebn Hatles : the will 
was attetted by three witneſſes, one of whom was this 
Tohn Hales : it was adjudged, on ejectment brought for the 
lands deviicd, by the heir at law, That the benefit which 
Hailes's wite was to derive under the will, was to be con- 
ſidered as a benetit to himſelf, and to render him an in- 
competent witneis under the ſtatute, 


« For though one only of the witneſſes is intereſted, 
% and the other two might prove the will, yet that will not 
te ſatisfy the ſtatute, which requires that each ſhould be free 
&« from intereſt,” | 


Which was the caſe here, one of the witneſſes to the 
will being the deviſee of the lands contained in the will, 
which was therefore held to be void. 


« But as it often happened that a will being atteſted by 
cc ſuch perſons as are uſually attending on a perſon when 
& on his death-bed, as his apothecary, ſervants, &c. and 
« who had demands againſt the eſtate, as for medicines, 
cc wages, &c, and ſo being creditors to the eſtate, were 
C incompetent witneſſes under thete deciſions, though the 
& will was otherwiſe fair and well executed,“ it was there- 
fore enacted, by ſtatute 25 Geo. 2. c. 6, * That any per- 
% fon who ſhould atteſt the execution of any will or codi- 


„ cil, to whom any beneficial deviſe, legacy, eſtate, in- 


« tereſt, gift or appointment ſhould be thereby given 
& (other than and except charges on lands, tenements, and 
* hereditaments for payment of debts) ſuch deviſe, legacy, 
« &c, ſhould as to ſuch perſon be utterly null and void, 
c and ſuch perſon be a good witneſs to the will,” 


2. © But in caſe any lands, tenements, or hereditaments, 
« ſhould be charged with the payment of debts, any cre- 
« ditor whole debt was fo charged, might nevertheleſs be 
« a good and competent witneſs to the execution of the 
« will or codicil by which the charge has been made.” 


And ar pes.” the court of King's Bench in this caſe, 
where the witneſles to the teſtator's will were two of them 
his attornics, and to whom he was indebted for buſineſs 
| donc; 


EJECTMENT. 


done; and the third his apothecary, to whom he was alſo | 


indebted, held them to be good and ſufficient witnefles 
to eſtabliſh the will; though this caſe was decided on 
grounds independent of the ſtatute, yet it ſeems to fall 
within it. 

But though intereſt incapacitates a witneſs, yet may a 
legatee be a witneſs again the will, for there he ſwears 
againſt his own intereſt, 


2. A ſecond incapacity to a witneſs is for crimes; “ in 


which caſe a witneſs ſo diſqualified ſhall not be a ſufficient 
witneſs within the ſtatute.” | 


For where there were three witneſſes, who regularly 
had atteſted the will, but one of them was a perſon who 
had been before the atteſtation, convitted of petty larceny, and 
whipped, the court held him to be an incempetent witneſs, as 
being inſamous both by the crime and puniſhment ; and 
— will was ſet aſide for the want of three credible wit- 
Nclles. 


4 Of the Proof of the Execution by the 
Witneſſes. 


1. „ The execution of the will may be proved by one 
4 witneſs, though it {aid that this is to only where no ob- 
&« je&ion is made by the heir, as he has a right to have all 
& called.” 


For one witneſs may not only prove the executing of 
the will by the teſtator, and his own ſubſcribing it in the 
preſence of the teſtator, but likewile that the other witneſs 
ſubſcribed it in the preſence of the teſtator; which is a com- 
plete execution of the will, 


And though in this caſe one of the witneſſes to the will 
would not ſwear that he ſaw the teſtator ſeal and publiſh 
the will, C. J. Holt was of opinion, That the will might 
be well proved notwithſtanding, by proving ſuch witneſs's 
hand, and that he ſet it to the will as a witneſs ; for other- 


wiſe it would be in the power of a third perſon to defeat 
the will which he had atteſted, 


« Soif the witneſs {wears again his own atteſtation, as 
&« that the teſtator did not regularly execute his will, yet 
« this ſhall not be ſuſcient to invalidate it; for contrar 
&« teſtimony ſhall be admitted, on which the jury ſhall de- 
&« cide,” 


For where in an iſſue out of Chancery, deviſavit vel non, 
for lands in Morceſten hire, the three tubicribing witnefles 
to the teſtator's will, and the two ſurviving ones to a 

codicil, 


Oxendon v. 


Penrice. 


Salk. 691. 


Pendock ex dim. 
Mackender Ys 
Mackender. 

2 Will. 18. 


Bull. N. P. 264. 


Lovgford v. 
Eyre. 

1 P. Wms. 740. 
2 Rel. * 


Dayrell v. 
Glaffcock. 
Skinner 413. 


Lowe v. Tolliffe, 
1 Black. Reps 


365. 


474 


Hudſon's caſet 
Skin. 79. 


EJECTMENT. 


-codicil, made four years after the will, all ſwore that the 


teſtator at the time of making his will and codicil was 
utterly incapable of tranſactiag any buſineſs; and a dozen 
ſervants of the teſtator {wore to the ſame effect: to en- 
counter this evidence, the counſel for the deviſee exa- 
mined ſeveral of the nobility and principal gentry of Mor- 
ceſler, who Fr rnng, and familiarly converſed with Mr. 
Folliffe, the teſtator, during the whole period, and ſome on 
the day whereon the will was made; and alſo two eminent 
phyficians, who occaſionally attended him, and alfo the 
attorney who drew the will; all of whom ſtrongly depoſed 
to the entire ſanity, and more than common intellectual 
vigour of the deviſor: on this evidence, though in direct 
contradiction to the teſtimony of the ſubſcribing wit- 
neſſes, the jury found a verdict in favour of the will. 


So where on a trial at bar on a deviſe, it was ſworn by 
two of the witneſſes, that the deviſor had not publiſhed 
the will, for that another perſon had guided his hand, and 
the teſtator made his mark, bur ſaid nothing, nor was ca- 
pable of ſaying any thing: in contradiction to this evi- 
dence it was proved, that the teſtator had made two 
former wills to the ſame effect as the preſent will, and 
that he died of a conſumption, and continued fenfible and 
converſed to his death: on this evidence a verdict was 
found to eſtabliſh the will, it not being probable that a 

rſon who was ſenſible after the making of his will, 
would ſuffer his hand to be gui led to ſign that which he 


diſapproved, and yet ſay nothing. 


Goodiitle ex 
dim. Alexander 
v. Clarton. 


4 Burr. 2224 


But it ſeems now that a witneſs ſhould not be allowed 
to atteſt againſt his own ſigning ; for where he was ad- 
mitted, and a verdict found againft the will, ſeemingly on 
the ground of the evidence given againft the will by the 
witneſs to it, the court granted a new trial. 


2. Having confidered the execution of the will by the 


teſtator and witneſſes, it is neceflary to take notice of cer- 


tain other eſſentials to a valid will: that is, firſt, The capa- 
eity of the teſtator to make the will; and, ſecondly, The 
legality of the deviſe of itſelf ; as a defect in either of theſe 
requiſites renders the will null and void, 


2. OF THE CAPACITY OF THE TESTATOR TO MAKE A 
WILL, 


Before the ſtatute 32 H. 8. c. 1. lands in fee ſimple 
were not deviſeable by will; and by that ſtatute a power 
of deviſe was given to all perſons who were ſeiſed in fee, 


&c, 
But 


EJECTMENT. 47s 


- But notwithſtanding thoſe general words, the courts did Dyer 564. b. 
not conſtrue it to give a power of deviſing to perſons who 
could not make a good and legal conveyance in any other 
ſhape, and therefore held, That femes covert, perſons inſane, 


infants, or perſons under dureſs, or undue influence, could not 
by will deviſe their lands, : 


As to infants, perſons inſane, and femes covert, their in- 
capacity was afterwards declared by ſtat. 34 HF. 8. e. 5. and 
as to perſons under undue influence, or deceived to make 


a will by practice or fraud, that remains on the common 
law- footing. 


1. As to Wills made by Infants. 


1. If a perſon under the age of twenty-one years makes Herbert v; Ton 
his will, and dies after he has attained that age, the will ball. 
is void: But if he publihes it after he has attained his x Sid. 162. 
age of twenty-one years, ſuch publication {hall make the 
will valid and good, 


But where a man under age made his will, and after Haves v. Bare 
full age he acclared in the preſence of ſeveral witneſſes that ton. 
the will /hould jtand gord; it was nevertheleſs held void, by Cond. ths 
reaſon that when firſt publiſhed, the teſtator was an infant; 
and this was no publication, 


2. The day of the birth is exclufive; that is, if a perſon Anon. 
is born the firſt of February, at eleven at night, and the S. 40 
laſt day of rwnuary in the twenty-firſt year of his age, at 
7 * . * . . 
one o'clock in the morning. makes his will and dies, that 
it is a good will to pats his lands, for he was then of full 


age. 


3. But by cuſtom, an infant under twenty-one years may Perk, 2213 
have a power of deviſing. 


- 


But it is to be obſerved, that this incapacity to deviſe Godolph. Orph. 
under the age of twenty-one years, extends only to caſes Leg. p. 1. ch. . 


of eſtates in fee ſimple; for terms of years, and chattel-interc/is * Vera. 104g 
may be deviſed by males at the age of fourteen years, and 
females of the age of twelve, 


2. As to Wills made by Perſons of non-ſane 
Memory. | 


Theſe are either Iliots or Lunatics, 


IZiots have no power of making a will, or diſpoſing of 
their property; for by ſtat, 17 Edw, 2. c. 9. The kin 
«Kh 
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Co. Litt. 42: 


Marquis of 
Winchefter's 


1 Burr. 431. 


Stone V. Forſyth. 


Douglas 681. 


Branſby Vs 
Kerndre. 
Buller . P . 
266. 


Webb v. Cla- 
verden. 

2 Atk. 424. 
Per Buller, Juſt. 
Goodright ex 
dim. Farr v. 
Atkyns. 
Winton Sum. 
AT. 1739. 


Litr ſ. 287. 
Co. Litt. 18 5. 


te ſhall have the profits of the lands of idiots, finding them 

c neceſlaries, and after their deaths ſhall render the eſtate 

© to the ou wy idiots, in order to prevent fuch idiots 

Fc 2 ! ny We- 

2 from altening th lands, and their heirs from being diſin- 
Perſons deaf, dumb, and blind, come under this predica- 


ment of idiocy, as wanting thoſe ſenſes by which the mind 
is furniſhed with ideas, 


Lunatics are alſo incapable of making a will; for any 
unſoundneſs of mind diſqualifies the perſon from making 
a will: and it is not ſufficient that the teſtator be of ſuch 
underſtanding or memory when he makes his will, as to be 
able to anſwer common or familiar queſtions, but he 
ſhould have a diſpoſing memory; that is, ſuch as would 
_—_ him to diſpoſe of his lands with underſtanding and 
rcalon. 


3. As to Wills by Femes Covert. 


« A feme during coverture cannot make a will, nor the 
« ſpiritual court grant probate of any ſuch inſtrument : 
* but in her marriage- ſettlement ſhe may reſerve a power 
* of making a will, which thall operate as an appointment, 
and probate be granted of it.“ 


And if the deviſe is of a chattel-intereſt, under a power 
reſerved to the wife, the will cannot be given in evidence 
till probate has been granted by the eccleſiaſtical court. 


& 44 Fraud, circumvention, or any improper practice, ſhall 
& alto avoid a will.“ 


For though the deviſee proves the will duly executed 
according to the ſtatute, yet if the heir at law can prove 
_y fraud in obtaining it, the jury ſhould find againſt the 
will. 


And it muſt be tried at law, for a court of equity will 
not interfere, 


And where the ejectment is by the heir at law, to ſet 
aſide the will as obtained by fraud and impoſition practiſed 
on the teſtator, the defendant ſhall not be permitted to call 
witneſſes to his general good character. | 


3. OF THE LEGALITY OF THE DEVISE ITSELF, 


iſt, * If lands are held in joir-tenantcy, one join-tenant 
« cannot by will deviſe or diſpoſe of his moiety, but the 


« ſurvivor ſhall have the whole by ſurvivorſhip ; for by the 
6& death 


EJECTMENT .' 


er death of one join-tenant the title of the other accrues, 
cc hut the title of the deviſee not till after the death of the 
« deviſor.“ 


And where a join-tenant during the exiſtence of that 
eſtate made his will, and afterwards ſevered the joint elate, 
and made partition, it was adjudged, That the will being 
void at its creation, did. not derive any validity by the 
ſubſequent partition, but that the ſurviving join-tenant was 
entitled to the moiety which teſtator intended ſhould have 
paſſed by his will. 


2. „All deviſes of lands in mortmain are declared to be 
© void by ſeveral ſtatutes : as Magna Charta, ſtat, 7 Ed. 1, 
« it. Weſt. 2. Ch. 13. and others.“ 


But under ſtat. 43 Eliz.c. 4. deviſes of lands to different 
corporations have been held to be good by the courts ; as 
appointments to charitable uſes, 


And a reſtriction is now put on theſe by ſtat. 9 G. 2. 
c. 36. which enaQts “ That no manors, lands, advowſons, 
„Kc. or money in the funds, or to be laid out in lands, 
„ ſhall be given to any bodies politic for charitable uſes, 
«* unleſs ſuch gift be made by deed indented in the pre- 

c ſence of two credible witneſſes twelve months before 
cc the death of the donor, and enrolled in chancery within 
« fix months after execution, or the ſtock be transferred 
« within fix months before the death of the donor, and be 
« to take effect from the making, and be without power of 
cc revocation.” 


In ejectment for an houſe and ground belonging to it, 
by the heir at law againſt the device, the caſe was on the 
following deviſe of Vn. Philips “ to dam Aldridge (the 
defendant) now preacher of the meeting-houſe at Lynd- 
burſt, all my (deſcribing the premiſes) to hold for and dur- 
ing his natural life only, on this condition, that he ſhall 
without delay after my deceale, ſettle and convey the ſame 
to truſtees, to take place at his deceaſe for the uſe and ſupport 
of the preaching , the word of Ged at Lyndhurſt, for ever,” &c. 

c. the court held clearly, That though the /atter deviſe 


was void under (lat. ꝙ Geo, 2, yet that the life-cſtate to the 
defendant was good. 


3. But a will originally well made may be revoked or 
& cancelled, and that either impliedly or expreſsly.“ 


1. Of expreſs Revocations, or cancelling of Wills. 


1. It is enacted by the ſtatute of frauds, 29 Car. 2. c. 3. 
That no deviſe of lands, tenements, or hereditaments, 
« which 
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Onyons v. Tyrer. 
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Maſon v. 
Lumbrey. 
quot. 4 Burr, 
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Harwood v. 
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Lefice of Rolph. 
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EJECTMENT. * 
& which has been in writing, ſhall be reveal otherwiſe 


& than by ſome other wid or codicil in toritine, or other 
« writing declaring the ſame; or by burning, cancelling, or 
te tearing the ſame by the teſtator, or by ſome perſon in 
& his preſence, and by his directions. And if the former 
« will iz altered, or revoked by another, this laſt muſt be 


cc executed by the teſtator in the preſence of three or four 


4% credible witaciles,” 
Under this ſtatute it has been decided, 


1. * That the mere ad of cancelling a will is no revoca- 
cc tion, it muſt be done animo revocandi; and 8 act done 
« with intention to cancel, ſhall operate to effect it.” 


Therefore where a teſtator took a will which he had 
made, part he tore and threw it on the fire, intending to de- 


flroy it, but it fell off, and was ſaved without his know- 


ledge ; it was adjudged to be a ſufficient cancelling of the 
will, 


2, No will can operate to cancel a former good and 
« valid will, unlc{s the latter will be executed with all 
& good and legal ſolemnities.“ 


Therefore where a will was well made, and afterwards 
teſtator made another will, whereby he declared all for- 
mer wills null and void, but this laſt was not duly executed, 
it was adjudged not to revoke the firſt will, which was 
good; for a good will cannot be revoked by a void one. 


So where teſtator made his will of real and perſonal eſ- 


tates and made two duplicates of it, one of which he kept 


in his own hands, and the other he delivered to Limbrey, the 
defendant. Before his death he altered in many reipeQs 
the duplicate in his own poſſeſſion, and greatly obliterated 
it, and began to write over a new will, but never finifhed it; 
nor did he ever apply to Limbrey to get back his duplicate, 
It was adjudged, that the ſecond will being imperfect, was 
no revocation of the firſt, which ſhould therefore be deemed 
the ſuhſiſting onc, as evidently the teſtator did not mean to 
dic inteſtate, 


3. Neither ſhall a good will be revoked by any ſubſe- 
« quent one, unleſs it appears in what manner and in what 
« points the revocation was made,” 


For where on a ſpecial verdict the jury found, © That 
the teſtator had by will deviſed the premiſes in queſtion 
to the plaintiff, and that he afterwards made another will, 
properly attefled, different from the former, but in what points they 
do not know; but they did not find that he had e 

18 


_ EJECTMENT. 
his ſaid laſt will, or deſtroyed it, but that what was become 
of it they were\ignorant;” it was, adjudged that this ſhould 
not be deemed ſuch a revocation as ſhould take — the 
but 


title of the plaintiff, which he had under the good wil 
that it ſhould be deemed valid and ſubſiſting. 


4. But though a will has been revoked by a ſubſequent 
© one, but not deſtroyed, if the ſubſequent will is afterwards 
% cancelled, the firſt will ſhall be thereby eſtabliſhed.” 


Teſtator having made a will in favour of the defendant; 
fix years aſter made another will alſo in favour of the de- 
fendant. After teſtator's death both wills were found in 
his deſk, but the ſecond will was cancelled; it was reſolved 
that the firſt will was not revoked, for the ſecond will 
being cancelled, it was as if it never had exiſted, and teſta- 
tor's intention appeared by both wills to be that defendant 
ſhould take. And beſide, the ſtatute of frauds declaring, 
that where a former will is revoked by a ſubſequent one, 
and that the ſubſequent one ſhould be a good one, and pro- 


419 , 


Goodright ex 
dim, Glazier Ys 
Glazier. 


4 Burr. 2512. 


perly atteſted, and the ſecond one here being a nullity, 


could not operate to revoke the firſt; which not being can- 
celled, muſt theretore ſtand. 


« But where the firſt will is eff cancelled, and alſo re- 
«© voked by a ſubſequent will, if this latter will is after- 
% wards cancelled, yet it does not ſet up the firſt.” 


For where teſtator having made his will in two dupli- 
cates, delivercd one to a friend to keep for him, and kept 
the other himſelf, he afterwards made another will different 
from the former, and revoking all former wills, and at the 
ſame time tore off his name and ſeal from the former wall, 
and cancelled it: before his death he ſent for an attorney 
to make a third will for him, but was ſenſeleſs before he 
arrived, After his death the firſt and ſecond wills were 
found together, and both were cancelled; but the duplicate of 
the firſt, which he had taken from the perion with whom he 
had left it, was found among his papers wrcancel/ed:; It was 
reſolved, 1ſt, That the concelling of the copy in the teſta- 
tor's own poſſeſſion cancelled the duplicate in the poſſeſſion 
of the perion to whom he had nc it: and 2dly, That 
the firſt will being itſelf cancelled, was not ſet up again by 
the cancelling of the ſecond, 


4. © And a will may be revoked by an act which is in- 
ce complete and void in law, if the teſtator's intention ap- 
« pears ſufficiently that it was fo to revoke the will; as by 
« a feoffment without livery,” &c. 


So where the teſtator made his will, duly executed, and 
deviſed away all his real and perſoual eſtate to his brother, 
and 


Burtonſhaw v. 
Gilbert. 


Cowp. 49+ 


3 Ark. 73. 


Beard v. Beard. 
3 At k. 72. 
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EJECTMENT, 
and he afterwards made a deed-poll, by which he gave aff 


to bis wife : though this deed was void, as a man cannot 
make a grant or conveyance to his wife in his lifetime, yer 
the chancellor (L:rd Hardwicke) held, that it amounted to a 
revocation ; but as it could not operate as a grant, that the 
perton mutt be deemed to have died inteſtate, 


2, Of implied Revocations. f 


Chriftopher v. 1. The firſt of this deſcription is marriage and the birth of 
— 2 a child; for theſe have been decided to amount to a revocas 
V 35 tion of a will made before the marriage had taken place, 
= — Manſ- But theſe events ſhall only be deemed a revocation where 
S the whole ate has been diſpoſed of by the teſtator, and the 
Douglas 38. 3 
children are left without a proviſion. 


Brady ex dim. And where ſuch preſumption does ariſe, yet may parol 
 --- Spry evidence be admitted to rebut the preſumption, and thew 
Douglas 30. that the teſtator did not intend to revoke the former deviſe: 

» and a will which 1s revoked by ſuch implication may never- 
theleſs be republiſhed by a ſubſequent inſtrument, pro- 
perly atteſted, referring to it. 


Per Lord Hard- 2. If a teſtator has a legal eſtate, deviſes it by will, and 
bg an — afterwards ſuffers a recovery of it, this ſhall be deemed a re- 
x Will. 38. vocation: and it is the fame if he executes any convey- 
ance of the ſame effect, and takes back a new eſtate. But 
if he only leaſes for years, or lives, or mortgages to pay 


debts, theſe are only revocations pro tanto. 
0 « And the caſe is the ſame of an equitable eſtate. 


Per L. Hard- But if a man having the equitable eſtate deviſes it, and af- 
wicke. Parſons terwards by legal conveyance takes the legal eſtate, it is no 
12 revocation : but where he obtains the legal eſtate under dif- 
zos. ; 23 - 
ferent terms and conditions, 1t 1s a revocation. As where 
being ſeiſed in fee of the equitable eſtate, he by fine and 
recovery took the legal eſtate, but ſubjef to the uſes to be de- 
clared by bim and bes wife, 


So if a perſon deviſes a leaſe for life of which he is ſeiſed, 
and he afterwards purchaſes the reverſion, this is a revoca- 
tion pro tanto, and it goes to the heir. 


5. In this action the queſtion of ba/lardy often comes in 
ueſtion; the legitimacy of the reputed heir at law bein 
queſtioned by the perſęn who, in caſe there had been no 
iſſue of the deceaſeq; would have been his heir. 


1ſt. Though a man and woman have had a ceremon 
« performed for the purpoſe of marriage, yet if that has 
« not been regular, it is void, and the iſſue are baſtards.” 


To 


2 2 —— 


EJECTMENT. | 
To this effect it is 'enaQed by ſtatute 26 C. 2. c. 32. 


c That if any perſon ſhall ſolemnize matrimony in an 


te other place than a church or public chapel (except by ſpe- 
& 72al licente from the archbiſhop of Canterbury) or without 


& publication of banns or licence in a church or chapel, that 
* the marriage ſhall be void, And further, That all mar- 
« riages ſolemnized by licence, where either of the par- 
ties (not being a widow or widower) 1s under the age of 
„ twenty-one years, which ſhall be had without the conſent 
& of parents and guardians, ſhall be abſolutely void.” 


1. This act of parliament, requiring that all marriages 
ſhall be performed in a church or chapel, and with licence 
or publication of banns, does not extend to marriages in Scotland 
or foreign parts, nor to any marriages among any fears z 
as Duakeri, Jews, Cc. whoſe marriages are good if tolemn- 
ized according to their own rites, and both the parties are 
of the ſame perſuaſion. 


2.“ Neither does that clauſe concerning the marriages 
& of perſons under age.” 


For where in this caſe the appellant and reſpondent, 
being both Exugliſh ſubjects, and the appellant under age, 
ran away without the conlent of her guardian, and were 
married in Scotland: on a ſuit brought in the Spiritual Court 
to annulhe marriage, it was held to be good. 


3. The ſtatute does not take away the evidence arifing 
from cohabitation ; though if the evidence be clear that the 


marriage was not celebrated according to the requiſition of the act, it R 


is totally void, and no declaratory ſentence of the ecclefi- 
aſtical court is neceſſary to annul it. The cate here was, 
that the man was under the age of twenty-one years when 
he married, 


Therefore in this caſe where the father and mother of a 
pauper had cohabited together for thirty years as man and 
wife, and after the death of the wife, the huſband was pro- 
duced to prove that no marriage had ever actually taken 
place, which the ſeſſions refuſed : on motion to quaſh the 
order of ſeſſions, Lord Mansfield was of opinion, that thirty 

ears cohabitation as man and wife was ſufficient evidence 


Bull. N. P. 113. 
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Buller N. P. 
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Buller N. P. 114. 


Burr. Sett Cal. 


436. 8. Cs 


Stockland w 
Charland 

Burr. Sett. Caſ. 
50s. 


to found an order of removal on; and the order of ſeſſions 


was affirmed. 


And note, That where there has been a ſentence of the 
eccleſiaſtical court, in a ſuit cauſa jafitationis maritagii, that 
there was no marriage, and that the parties are free of one 
another; that that ſentence while unrepealed, is conclu- 


five of the fact. 
2. By 
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EJECTMENT. 


2. By the ſame ſtatute it is enacted, © That all marriages 
« ſhall be ſolemnited in the preſence of two or more cre- 
&« dible witneſſes, beſides the miniſter who ſhall celebrate 
the ſame, and ſhall be entered in the regiſter; in which 
entry ſhall be expreſſed whether the marriage was cele- 
brated by banns or licence, and ſigned by the miniſter 
and parties married, and atteſted by two witneſſes, 


% But if the marriage has been regularly ſolemnized, 
« any ſubſequent irregularity in the entry ſhall not affect 
« 1ts validity.” 


For where a witneſs in this caſe proved, that he and 
another witneſs were preſent when a marriage was ſo- 
lemnized between John and Suſannah Meredith, by the miniſ- 
ter of the pariſh by banns, and an entry was produced from 
the pariſh-book, vis. „1758, Fohn Meredith and Suſann h 
Fenkins were married by banns,” but this entry was not 
ſigned by the miniſter, parties, or witneſſes; it was con- 
teſted that the marriage was not legally proved. Per curiam, 
In a ſuit of jactitation of marriage in the Spiritual Court, 
while the parties are alive, they are put to prove all cere- 
monies: but in all other cafes proof by witneſſes who ſaw 
the marriage, is prima ſacie ſufficient; and. whoever would 
impeach it muſt ſhew wherein it is irregular, Here the 
fact of the marriage 1s proved, and the regiſter 1s not of the 
eſſence of the marriage, nor affects its validity. 


3. Where no evidence can be had of the marriage 
© having been ſolemnized, collateral proof, as from declara- 
tions or conſtant cohabitation, ſhall be ſufficient.“ 


Therefore, where in this caſe the preamble of an act of 
parliament reciting that the plaintiff's father was not mar- 
ried, and to the truth of which he. was proved to have 
{worn, was given in evidence, yet it being proved on the 
other {ide that there had been a conſtant cohabitation be- 
tween the parties, and that the deceated had on all other 
occaſions owned her as his wite, the plaintiff obtained a 
verdict. 


« But that preſumption ſhall only hold place where no | 


&« poſitive evidence can be had; for in cate proof of the 
marriage can be had, and that by the evidence even of 
„ the parties themſelves, ſuch ſhall be admiffible and 
& good.“ 


For where on an appeal the caſe was ſtated, that Joſeph 


Hiigbineton, father of the pauper, gave in evidence, that for 
ſeven years he travelled about with Hannah Aſte, during 
which time they cohabited as man and wife, but were 


never married, and that during that time the pauper Tm 
rn 


| EJECTMENT. 


born and chriſtened as the legitimate child of him and Han- 
nah Affe: the evidence of the father was here held to be 
good and admiffible to prove the fact of no marriage having 


ever taken place between the parties, though it went to 
baſtardize his iſſue. 


4. But though a marriage has in fact legally taken 
* place between the parties, yet may the iſſue born during 
& 1ts ſubſiſt-nce be baſtards : as if the huſband is proved to 
© labour under any inabllity from any cauſe ; or if there 
c has been no accels, Se. or the child be born out of 
© time,” 


iſt. In Caſes of Inability in the Huſband. 


1ſt, Where in ejectment on a trial at bar, the queſtion 
was, Whether the leſſor of the plaintiff was the ſole heir 
of Caleb Lomax, deceaſed ? It was proved fully, that he 
was frequently in London, where his wife lived, ſo that ac- 
ceſs muſt be preſumed. The defendants were admitted to 
give evidence of his inahility, from a bad habit of body; 
but their evidence not going to an impoſſibility, but to an im- 


probability only, that was not thought ſufficient, and the plain- 
tiff had a verdict. | 


So where a man had been divorced from his wife cauſa fri- 
| 017/008 ct impotentiæ, and afterwards married again, and 
is ſecond wife had iſſue; it was contended that they were 


the queſtion of his inability ; ſo that all iſſue born after of 
his wife ſhould be deemed baſtards, But the court held 
them legitimate; for the ſentence did not eſtabliſh a perpe- 
tual inability : and a man might be Va. lis ct inhad:lis diverſe 
tempertbus. 


2d. In Cafes where there has been no Acceſs. 


“ Where it appears clearly in evidence that there has 
& been no acceſs, the iſſue ſhall be baſtards.” 


As where a married woman was hrought to bed of a 
child during her huſband's abſence at Cadiz, and it was 
proved that he had not been in Eg from the time of 
conception to her delivery; the child was held clearly to be 


a baſtard, 


“ And though acceſs may be preſumed, as from the 
6 parties living not far on Fr may evidence ſtill be 
* admitted to prove, that in fact no acceſs had taken 
« place,” 


Ii 2 For 
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Ex dim Lomax, 
v. Holmden. 


2 Stra. 940. 


baſtards, by reaſon that the ſentence of divorce eſtabliſned 
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For where in an iſſue out of chancery to try whether the 
plaintiff was the heir at law of Thomas Pendrell, it was 

reed that the plaintiff's father and mother had been mar- 
ried, and had cohahited for ſome months; that they parted, 
ſhe ttaying in Landen, and he going into Staffordſhire; and 
that at the end of three years, the plaintiff was born. The 
plaintiff reſted his caſe on the preſumption of law in favor 
of legitimacy, and on there being ſome doubt if the plain- 
tiff*'s father had not been in London during the laſt year; 
but this was <ncountered by ſtrong evidence of want of 
acceſs. The Chief Juſtice Raym-nd over-ruled the old doc- 


trine of legitimacy if the father is within the four ſeas, 


and left to the jury to decide on the evidence, Whether 
there had heen acceſs or not? and the jury found againſt 
the plaintiff, 


And the child of a married woman may be proved to 


© be a baſtard by other evidence than the non-accels of a 
„ hutband.” | 


For where in this caſe, the queſtion turned on the legi- 
timacy of Teeph Turner Hales, under whom the detendant 
derived: to prove that he was illegitimate, the leſſor of the 


plaintiff proved the marriage of his mother, by her maiden- 


name of Tihard with one Simon Kilbourn in 1705; that ſhe 
lived with him in Nerwich, for ſome time, without having 
any children; that X:/bourn lefi Norwich, after which, ſhe 
cohabited with a perton of the name of Hales that ſhe and 
Hales lived publicly as man and wife, during which time 
J. J. Hales was born, and that he was always reputed a baſ- 
tard in the tamily, Where the huſband was during that 
time did not appear; but an old witneſs ſaid, that he went 
to Lion, where it was ſuppoſed that he remained, and 
that he returned to Norwich after his wife's death. It was 
further proved, That J. T. Hates always went by that 
name, except in one inſtance where he ſold an eſtate, which 
had been deviſed to his mother by her father; and in the 
conveyance he {tiles himſelf 7oſeph Kilbsurn otherwiſe Hales, 
It was proved alſo that his mother was buried by the name 
of Ai. burn: the counſel for the defendant then infiſted, 
that on theſe facts given in evidence by the plaintiff, that 
7. T. Hales ſnould be deemed legitimate, as no direct proof 
was given of non- acceſs by the huſband, and that he ſhould 
not be baſtardized by proof, that another perſon had co- 


 habired with his mother: the judge being of that opinion, 


St. George v. St. 
Margaret's, 
Wettninticr. 
Salk 123. 


directed a verdict for the defendant. On a motion for a 
new trial,the learned judge himſelf changed his opinion re- 


ſpecting the neceſſity of the proof of non-accels, et curia 
con/entiente, a new trial was granted. 


So where a woman is ſeparated from her huſband by a 
divorce of a menſa et thoro, the children the has during a ſe- 
paration 


EJECTMENT. 


paration are baſtards ; for a due obedience to the ſentence 
ſhall be intended, unleſs the contrary is ſhewn ; but if a 
huſband and wife ſeparate and live apart, without ſentence 
of a divorce, the children ſhall be taken to be legitimate, 
and ſo deemed till the contrary be proved: as in the caſe 
of Pendrell v. Pendrell. So if a ſpecial verdict finds no ac- 
ceſs, the child is a baſtard. 


So where a caſe of removal ſtated that there had been 
no acceſs for ſeven years, though there was evidence that 
the huſband was living, it was held ſufficient to baſtardize 
the iſſue; as if there was no acceſs it was immaterial whe- 
ther the huſband was living or not, 


3. But where the iſſue of perſons married is to be baſ- 
ce tardized by evidence of ns acceſs, the wife ſhall not be ad- 
« mutted to prove that fatt, for that may be proved by the evi- 
& dence of others; but the is an admithble witneſs 10 the 
« fac of incontinence, on account of the neceſſity, from the 
% want of other proof,” | 


And therefore where the wife gave evidence of her hav- 
ing had connection with the detendant, and that he was 
father of the child, and that her huſband had had no accefs 
to her for a great length of time, and there was no other 
evidence of the huſband's not having had accels to her, but 
there was evidence that he was within ſeven miles of her 
all the time; it was held, That her evidence as to the fact 
of incontinence was good, as the might be the only wit- 
neſs of it that could be had; but that of the non-accets that 
there might be others, and that ſo her evidence was inſuffi- 
cient to that fact. 


And in this caſe the ſame point was expreſlly decided. 


3. Where the Child has been born out of Time. 


« It is not preciſely ſettled what ſhall be deemed the 
cc exact and certain time for a child to be born after the 
death of the father, in order to be held to be legitimate.“ 


Where the feme went eleven months after the death of 
the huſband, it was reſolved that the iſſue was not legiti- 


mate; for it was born gt ultimum tempus mulieribus pariendo 
conſlitutum. 


But in this caſe, where the huſband died the 23d of 
March, and the child was born the 5th of January follow- 


ing, which was nine ſolar months and thirteen days; it. 


being proved that the woman 25 been much abuſed, and 
often compelled to lie in the treets; and phyſicians giv- 
| 113 ing 
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EJECTMENT. 


ing evidence that ſuch treatment might delay the birth, the 
child was held to be legitimate, 


And note, That the rule quod non juſtum eft poſi mortem ali» 
quem baſiardum facere, &c. holds only in the cafe of baſtard 
eigne et mulier puiſne. But if H. marries a woman, and ſhe 
marries again, living H., the laſt marriage is void, without 
any divorce, and the jury ſhall try the fact, which proves 
it not a marriage, 


And this rule, That the parents ſhall not be allowed to 
baſtardize their ifſue, holds only where it is to baſtardize 
iſſue Jen after marriage; for either parent may be an evi- 
dence in their life- time that a child was born before mar- 
riage: and general declarations to that effect, or an anſwer 
in chancery, are good evidence to prove a child born before 
marriage, but not to baſtardize a child born after marriage. 


6, © Where an ejectment is brought for lands, which 
& have been paſſed by a fine, or of which à recovery has been 
« ſuffered; the produftion ot the fine and recovery is a 
* complete bar, not only to the parties and privies to 
„ the fine and their heirs, but to all other perſons: but 
© thote who are not of ſound mind, or full age, in priſon, 
«© women covert, and not within the four ſeas, ſuch perſons 
« have five years after the proclamations made, after their 


c refpeQtive diſabilities are removed, to make claim ſtat, 
6 218 Bd 1H 43 9. 2t.” 


To this there is an exception by ſtat. 32 H. 8. 36, of fines 
levied by women, of lands of the gift ot the huſband or his 
anceſtor afterthe huſband's death, aſſigned to her in tail for 
jointure, and alſo of lands intailed by act of parliament, 
or letters patent, and of which the reverſion is in the 


crown, of which a fine or recovery is no bar tothoſe in re- 
verhon, o 


Ehettle v Pound. And where a fine is tobe proved with proclamations (as 
Buller N. P. 230 it muſt be to bar a ftranger) the proclamations muſt be examined 


Allen's cafe. 
Clayt. 51. 8. P. 
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with the rell, for though the chirographer is authorized by 
the common law to make out copies to the parties to the 
fine itſelf, yet he is not appointed by the ſtatute to copy 
the proclamations; and therefore his indorſement on the 
back of the fine is not binding. 


But it ſeems that if a fine is produced for the defendant, 
the plaintiff may put him on proving, That the perſon who 
levicd the fine was in peſ/eſſion at the time; and it he cannot 
prove 1t, the tine 1s no bar, 


2 „ As to the validity and effect of a recovery. A pre» 

6 cipe docs not lie againſt a perſon that is not ſeiſed of the 
6 freehold; therefore when a recovery is ſhewn, it is 
„ neceſlary to j rove ſeiſin in the tenant to the pr accrpe ; 
| „% however, 


EJECTMENT. 


cc however, in an ancient recovery ſeiſin will be preſumed, 
& eſpecially where poſſeſſion has gone along with it, for that 
«© induces a preſumption that every thing was regularly 
% done,” f 


As where on a trial at bar, the plaintiff claimed under an 
old entail in a family-ſettlement, by which part of the ei- 
tate appeared to be in jointure to a widow at the time the 
ſon ſuffered a recovery, which was in 1699, under which 
the defendants claimed; the defendants were not able to 

rove the ſurrender of this life-cſtate, and it was therefore 
infiſted that there was no tenant to the præcipe, and fo that 
the recovery was no bar: to obviate this difficulty, the de- 
fendants offered in proof the book of an attorney, then 
dead, in which were charges for drawing the ſurrender of 
the tenant for life; and they further relied on the pre- 
ſumption from the length of time that all things were regu- 
lar, and a ſurrender made, The court held the book of the 
attorney good evidence, on which to found a preſump- 
tion; and ſeemed to think even without that, after tuch a 


length of time (forty years) that they would preſume a ſur- 
render, 


gut in a modern recovery the court will expect ſome 
« evidence whereon to ground a preſumption, or proof of 
« an actual ſurrender,” 


As where the tenant in tail in remainder, ſuffered a re- 
covery of the lands then held by the widow of his brother ; 
and there was no proof of any ſurrender by her: the 
court held, That they would not preſume a ſurrender, par- 
ticularly, as immediately on her death the ejectment was 

brought by the perſon entitled, if the ſine was void, 


By 14 Geo. 2. c. 20. it is enated, © That all common 
6. recoveries, ſuffered or to be ſuffered without any ſurren- 
„„ der of the leaſe for life, [hall be valid, provided it ſhall 
& not extend to make any recovery valid, unlets the per- 
„ ſon intitled to the firſt eſtate for lite, or other greater 
6 eſtate, have, or ſhall convey, or join in conveying an 


*« eftate for life at leaſt to the tenant to the praccipe. And 
cc 


for a valuable conſideration, any eſtate, whereof a reco- 


very was neceſſary to complete the title, ſuch perſon and 
all claiming under him, having been in poſſeſſion from 
the time of ſuch purchaſe, ſhall and may after the end 
of twenty years from the time of ſuch purchaſe, prove 
in evidence the deed making a tenant to the praccipe, and 
« declaring the uſes; and the deed to purchated (the exe— 
e cution thereof being duly proved) ſhall be deemed ſutfi- 
„ cient evidence that ſuch recovery was duly ſuffered, in 
„ caſe no record can be proved of ſuch recovery, or the 


114 © ſame 


«c 
ce 


by the ſame act, where any perion has or ſhall purchaſe 
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a 
ſame ſhould appear not regularly entered; provided, 


* That the perſon making ſuch deed had a ſufficient eſtate 
and power to make a tenant to the praccipe, and to ſuffer 
* ſuch common recovery: it is further enacted, el 
common recovery ſuffered or to be ſuffered, ſhall, af- 
ter the expiration of twenty years, be deemed valid, if it 
«© appear on the face of ſuch recovery, that there was a 
* tenant to the writ; and if the perſons joining in ſuch re- 
* covery had a ſufficient eſtate or power to ſuffer the ſame, 
„ notwithſtanding the deed to make a tenant to ſuch writ 
« ſhall be loſt: it is further enacted, T hat every oy 


« thall be deemed valid, notwithſtanding the fine or deed, 


* making a tenant to fuch writ, ſhall be levied or executed 
after the time of the judgment given, and the award of 
6 ſeifinz provided the tame appear to be levied or exe- 
« cutec| before the end of the term in which ſuch recovery 
& was ſuffered, and the perſons joining in ſuch recovery 
« had a ſufficient eſtate and power to ſuſter the ſame.” 


Rd 


6. If theleffor of the plaintiff's title is under an aſſignment 
by an adminiſtrator, if he cannot produce the letters of ad- 
miniſtration, the book of the ecclchaſtical court where the 
order was entered for the granting of them, is good evi- 


. dence, or a copy of the book will be ſufficient; but ſuch 


will not be tufhcient tor the adminiſtrator himſelf, unleſs 
he proves the adminiſtration under the ſeal of the court 
was loſt. 


So if an ejectment is brought againſt the deviſee of a co- 
py holder, by the lord or by a /iranger, the recital of the will in 
the admittance is good evidence of the deviſe : but if the 
cjectment is by the heir againſt the deviſce, the will itſelf 
muſt he proyed, 


7. An old terrier ar ſurvey of a manor, whether eccleſiaſtical 
or temporal, may be given in evidence; for there can be 
no other way ct aſcertaining old boundaries or tenures. 


But a terrier a/ glebe is not evidence for the parſon, unleſs 
ſigned by the churchwardens, as well as the parſon, nor 
even then if they are of his nomination ; and though it be 
ſigned by them, it deſerves little credit, unleſs it he ikewife 
ſigned by the ſubſtantial inhabitants: but it is in all other 
caſes evidence againſt the parſon. 


So where the queſtion in ejeQment was, “ parcel cr not,” 
a ſu vey taken by one of the parties, without the privity or 
concurrence of the other, was held to be no evidence. 


8. The tenant in paſſeſſian is not an admiſſible witneſs for 
his landlord; for he is liable to an action for the meſne 
rofits: and ſo being intereſted is inadmiſſible. ; 
s « Neither 


EJECTMENT. 


Neither is he a witneſs to prove pyſſeſſon in his land- 
& lord, for it is to ſupport his own poſſeſhon,” 


For where a fine was produced to bar the plaintiff's 
right, levied by a Mrs. Galton, under whom the defendant 
claimed; it was objected for the plaintiff, that the fine 
alone was not ſufficient, unleſs accompanied with ſome 
evidence to ſhew that Mrs. Galton was in poſſeſſion when 
the fine was levied, or had received rent: to prove poſſeſ- 
ſion, the tenant in poſſeſſion upon whom the ejeftment had been 
ſerved was called, but was rejected by Lord Mansfield; and 
on a motion for a new trial, the court concurred 1n 
opinion that the witneſs was inadmiffible. 


9. If an exccutor takes no hene ficial intereſt under a will, he 
is a competent witneſs to prove the ſanity of the teſtator ; 
and if he or any other perſ:n who is intereſted, executes a ſurrender 
or a releaſe of his intereſt, he may be examined as a witneſs 
to eſtabliſh the will, though the perſon to whom the ſur- 
render or releaſe was offered to be made, refuſed to accept 
of it, 


And in this caſe a perſon who had ſold an eſtate, but 
without a covenan: for a good title cr a warranty, was allowed 
to be a witneis to prove the title of the vendee, 


? 


10. An heir-apparent may be a witnels to prove the title 
of land, but a rema nde man cannot, for he has a preſent 
eſtate in the land; but the heirſhip of the heir is a mere 
contingency, Here the caſe was, The heir of a bankrupt 
was brought to prove a debt due to him in an action b 
the aſſignee, and an objeCtion was taken to his evidence, 
that the ſurplus of the real eſtate (which is only to come in 
aid of the perional) being to go to the bankrupt and his 
heir, thar'the heir by ſwearing as to the perſonal eſtate, has 
the benetit that he diſcharges the real eſtate as to ſo much; 
but the Chief Juſtice oyer-ruled the objection, as too re- 
mote a contingency, 


11. To prove that a name ſubſcribed to a will was forged, 
aclerk of the Po//-Ofice accuſtomed to inſpect franks for the 
detection of forgeries, was called to prove that the hand- 
writing ſubfcribed to a will was an imitated hand, and 
not a natural one; and alfo to prove that two hands, 


ſuſpected to be imitated hands, were written by the ſame 
perſon. 


12. © Hearſay-declarations as to the perſon who was 
* ſeiſed, or whether lands are parcel or not parcel, are in 
* many caſes admiſſible evidence.“ 


As 
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As where the leſſor claimed as deviſee in remainder, un- 
der a will made twenty-ſeven years before, under which 
there had been no poſſeflon, and therefore ſeiſin in the de- 
viſor was neceſſary to be proved; a witneſs was called, 
who ſwore to declaration of the tenant at that time in poſ- 
ſeffion, that he held as tenant to the deviſor : it was objedted 
that this was mere hearſay- evidence, made by a perſon not 
upon oath : but the court held it to be good evidence. 


Sowhere the queſtion was, Whether a certain tenement 
was parcel of the lands of Bulchy/tullen in Cardiganſhire, or 
Lyn/t in the ſame county, declaratiovs by the. tenant who 
had rented both farms, but was then dead, that he rented 
the two parcels of land of different landlords, and that the 
locus in quo was parcel of one of them, ſhall be admiſhble 
evidence to aſcertain of which of them the locus in quo 18 
part, 


5. OF THE VERDICT, JUDGMENT, AND 
WRIT OF ERROR, WRIT OF POSSESSION, 
AND OTHER PROCEEDINGS. 


I. OF THE VERDICT. 


1. In ejectment the plaintiff ſhall always recover ac- 
* cording tothe title which he makes out, though not con- 
& fiſtent with that ſtated in the declaration.“ 


As in the caſe of Bedford ex dim. Carruthers v. Dendicn, 
ante 447, where the plaintiff having a title to but five years, 
yet declared for ſeven, recovered notwithſtanding, accord- 
ing to his title. 


So the plaintiff may declare for any number of acres, 
and recover ſo many only as he proves a title to. 


2. If the declaration in ejectment goes for ſeveral things, 
e and there is a general verdict, though the declaration is 
bad as to part, yet the plaintiff may recover for the re- 


„„ mainder.” 


Wood v. Payne, 


As where the declaration was for a meſſuage or tene- 
ment, and four acres of land belonging to the ſame, and 
there was a general verdict; on a motion in arreſt of judg- 
ment it was decided, That though the declaration as to the 
firſt part for a meſſuage or tenement was bad for uncertain- 
ty, yet it was held to be good as to the four acres, which 
could not be ſaid to belong to any houſe, But the damages 


and coſts being entire, it was held, that the plaintiff could 


3. In 


not have judgment as to them, 


f 


3 
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EJECTMENT. 


3. In a recovery in ejeAment of one hundred acres of 
land, twenty of paſture, Sc. without mention of any houfe 
or garden, it was nevertheleſs held that the plaintiff ſhould 
recover all the erections thereon. | 


2, OF THE JUDGMENT AND WRIT OF ERROR, 
1. The caſual ejector can in no caſe confeſs a judgment, 


2. Though the plaintiff has bad a judgment regularly 
obtained, 1t he has not loſt a trial, the court will ſet it 
aſide upon payment of coſts and . notice of trial; for 
though the defendant may afterwards bring bis ejectment, 

et change of poſſeſſion in conſequence of the plaintiff's 
judgment, may be of great loſs and inconvenience to the 
defendant; as felling of timber, &c. 


3. By ſtat. 16 Car. 2. c. 8. /. 17. © If the defendant in 
« ejectment brings a writ of error, he ſhall be bound to 
6 the plaintiff in ſuch reaſonable ſum as the court ſhall 
$ think fit.“ 


This ſum is generally double the rent, 


Under this ſtatute the defendant is intitled by law to 


te his writ of error, if he offers to become bound as the 
6 ſtatute directs. 


Therefore where in this caſe the leſſor of the plaintiff Evan Thomas v. 


ſwore that the defendant was inſolvent, and alſo that he 
had a mortgage againſt the land to more than it was worth, 
yet the court held the defendant intitled to his writ of er- 
ror, he becoming bound in double the tent. 


And by the ſame ſtatute, “ In caſe judgment be af- 
& firmed upon a writ of error, the court may award a 
„ wnit of inquiry as well of the meine profits as of the da- 
mages by reaſon of any waſte committed after the firſt 
„judgment.“ 


Though in this caſe where the deſendant brought a writ 
of error in parliament upon a judgment in ejectment, the 
court obliged him t enter inte a rule not to commit waſte or de- 


ſtruclion during the pendency of the writ; and he juſtified in 400l. 


4. A writ of error cannot be ſued out in the name of the 
catual ejector. | 


And if judgment has been ſigned againſt the caſual 
ejector by default, when plaintiff moves for leave to take 
out execution againſt the caſual ejector, is the time when 
the landlord, if he brings a writ of error, is to ſhew that as 
a cauſe why the plaintiff ſhould not have leave to take out 


execution; 


492 | 


Anon. 


Dyer 47, * 


Hooper v. Dale. 


1 Stra. 531. 


Dobbs v. Paſſet. 
2 Stra. 975. 


4 Burr. 2502, 


Goodtule, 
4 Burr. 2501. 


Wharrod v. 
Smart, 


3 Burr. 1823. 


2 Burr, 757. 


George ex dim. 
Bradley v, 
Wilton. 

2 Burr 756, 


Withers v. 
Harris. 


Salk. 258. 


Doe ex dim. 
Beyer v. Roe. 
4 Burr. 1970. 


Anon. 

1 Wilſ. 130* 
Noke v. 
Wyndham. 
1 Stra. 604. 


Doe ex dim. 
Lucas v. Ful- 
ford. 

2 Burr» 1177. 


Thruſtout ex 
dim. 


Turner v. Gray. 


2 ta. 1050, 
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execution; and if he then omits it, and leave is given, the 
execution will not be ſet aſide. 


4. ** Nothing ſhall be affigned for error which will 
© make it neceſſary to go again into the title of the lands.” 


For where, after a judgment for the plaintiff, error was 
irs that the leſſor of the plaintiff was ſeiſed in right 
of his wife, and that ſhe was dead before judgment, and 
that ſo the leaſe was determined; it was adjudged, That as 
the error depended upon the death of one, not party to the 
ſuit, that it could not be allowed; for the plaĩntiff might ſay 
that the leſſor was ſeiſed in his own right, or the like, and 
ſo the title would be to be re-examined on a writ of error, 


3. OF THE WRIT OF POSSESSION. 
1ſt. If the leſſor of the plaintiff has judgment in eject- 


ment, it is to recover the term, upon which an habere facias 


Ta hier iſlues to the ſheriff, to put the plaintiff into pol- 
on. ö 


tel 


2, But if a year and day paſs after judgment, the plain= 
tiff cannot have an habere facias poſſeſſionem without a ſcire fas 
cias firſt iſſuing, 


3. Where the leſſor of the plaintiff died in the vacation, 
and the writ of poſſeſſion was taken out after his death, 
but was teſted of the laſt day of the preceding term, and ſo 
over- reached the time of his death, the writ was held to bo 
regular. 


4. OF THE COSTS. 


1. If the leſſor of the plaintiff is an infant, the court will 
on motion ſtay proceedings till he gets ſomebody to enter 
into a rule to pay defendant his coſts, if defendant has a 
verdict; an infant not being liable to coſts, 


2. Where the leſſor of the plaintiff lived in Ireland, the 
court ſtayed the proceedings till he had given ſecurity for 
payment of coſts, though the ejzeQment was brought under 
the direction of the court of chancery, and ſecurity had 
been already given there far 4ol. 


3- ** Though the leſſor of the plaintiff's title is at an 
« ead, yet the court will not ſtay proceedings.“ 


As where his title was as tenant for life, and it appearing 
that he was dead, defendants applied to ſtay the proceed- 
ings; but the court refuſed the motion, as the plaintiff 


had a right to proceed for damages and coſts; but they 
obliged Lim to find ſecurity for coſts, 


4. If 


ec {everal, if any one or more is acquitted by verdi 
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4. If there is an ejectment againſt ſeveral, and the jordan v. 


plaintiff is nonſuited, he may pay the coſts of the nonſuit 
to which of the defendants he pleaſes. 


5. By ſtat. 8 & 9. W. 3. c. 11. © In ejectment a 

be 
de ſhall recover his coſts againſt the plaintiff, unleis the 
« judge ſhall certify in open court that there was good 
% caule for making ſuch perſon a deſendant,” 


5- OF BRINGING A SECOND EJECTMENT, 


I, The plaintiff may bring a ſecond ejectment for the 
ſame lands; but unlets it appears to the court that there 
is good ground for bringing ſuch ſecond ejectment, the 
court will ſtay proceedings until the cos of the firſt are paid. 


As where it is done merely for vexation, or there is 
any thing fraudulent in the proceedings. 


And though the leſſor of the plaintiff had neglected in 
the former ejectments to enter into the conſent- rule, yet 
proceedings were ſtayed until pay ment of coſts. 


„But where the plaintitf does ſhew ſome good and 
« ſatisfactory grounds to the court, he may be allowed to 


6a bring the ſecond ejectment without paying the coſts of 
tc the hiſt.” | 


As where the plaintiff declared on one demiſe, but 
afterwards finding it neceſſary to join truſtees, he delivered 
a new ejectment, the court allowed it without payment of 
colts, 


«© But a mate alone ſeems not to be ſufficient to ex- 
« empt the plaintiff from payment of coſts,” 


For where Lord C:ninoſby brought an ejectment, and 
had a rule for a trial at bar, and a it to be on a wrong 
demile, delivered new ejectments; and coming again for a 
trial at bar, the court refuſed to grant it, but on payment 
of the coſts of the former ejectment. | 


% And though there may be ſome difference as to the 
* parties in the czeAments, yet if the queſtion and title is the 
« /ame, the coſts of the former ejectment thall be paid be- 
& fore the ſecond is ſuffered to proceed,” 


As where an ejectment had been brought under the de- 
miſe of the huſband and wife, and the plaintiff had been 
nonſuited; and after the huſband's death the wife brought 
a new ejeament, the court ſtayed proceedings in it till the 
coſts of the firſt ejectment were paid. 

As 
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2, After a verdict in ejectment and judgment for the 
plaintiff, if the defendant brings a writ of error, he ſhall 
not be allowed to bring an ejectment until he has quitted 
poſſeſſion, or the tenants have attorned to the plaintiff, ſo 
that the plaintiff is in poſſefſion, and he out; for if the 
plaintiff in the firſt cjectment was to get judgment in this 
laſt ejectment, there would be two judgments for the ſame 
thing; but if the defendant goes on a different title, pro- 
ceedings will not be ſtayed in the ſecond ejectment. 


6. OF TRESPASS FOR THE MESNE PROFITS. 


1. The verdi in ejectment having eſtabliſhed the 
„ right of the plaintift; from the time that his title ac- 
«© crued, the defendant is a treſpaſſer, and the plaintiff en- 
« titled to recover from him the damages for his unjuſt 
« poſſeſſion, equal to the value of the lands during that 
* time, This is done by an action of treſpaſs, the damages 
« in ejectment being utually but one ſhilling.” 


But it ſeems to be a point not clearly ſettled, how much 
the plaintiff is entitled to recover for the meſne profits. 


In this cafe it is held, That the plaintiff is not bound to 
claim the meſne profits, only from the time of the demiſe; for if 
he proves his title to have accrued before that time, and 


proves the defendant to have been longer in poſſeſſion, he 
ſhall recover antecedent profits, 


But in ſuch caſe, if the plaintiff goes for time before the 
demiſe laid in the declaration in ejectment, the defendant is 
at liberty to controvert his title; but if he goes only for the 
time from the demiſe laid, the record of the recovery in 
ejectment is concluſive evidence of the plaintiff's title 
from that time, and cannot be controverted ; and in ſuch 
caſe it is ſufficient for the plaintiff to produce the judg- 
ment in ejectment, and the writ of poſſeſſion —.— 
ſo againſt a precedent occupier the record is no evidence, 


and therefore againſt him the plaintiff muſt ſhew and 
prove a title, 


. 


So with regard to poſſeſſion, another doubt ariſes,” 


In this caſe it is held, That the plaintiff will be entitled 
to recover the meſne profits only from the time he can 
prove himſelf to have been in actual poſſeſſion; and there- 
fore if a man makes his will and dies, the deviſee will 


not be entitled to the profits till he has made an actual 
entry. 


On the other hand, it is laid down, That when che plain- 
tiff has once made an actual entry, that that will have re- 


lation 
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Jation to the time of his title accrued, ſo that he may re- 
cover the meine profits from that time. 


But however, if a ſubſequent entry has a relation back Buller N. P. 88. 


to the time of the plaintiff's title accrued, yet the defend- 
ant may plead the ſtatute of limitations, and ſo protect 
himſelf from all but the laſt ſix ycars. 


2. This action of treſpaſs for the meſne profits may be "we v. Par- 
brought either by the nominal plaintiff in ejeftment, or by the . 665. 
leſſor of the plaintiff himſelf, even in the caſe of a judgment n 
by default againſt the caſual ejeftor; but if the action is -n heed 
brought by the nominal plaintift in ejectment, the court 
will, upon application, ſtay proceedings till ſccurity is given 


for anſwering the cls. 


3. If one tenant in common recovers in cjeAment againſt Goodritle v. 
the other, he may maintain an action of treſpaſs for the * ; 
meſne profits; though the contrary doctrine is expreſsly RO TE 
laid down in Litt. /. 323. Co. Litt. 199. 


4. Where the judgment 1s againſt the tenant in paſſeſſion, Thorp v. Fry. 
and the action of treſpaſs is brought againſt hm, it ſeems Os 7 
ſufficient to produce the judgment, without proving the writ gz, © 
of execution executed; becauſe by entering into the rule to 
confeſs, the defendant is eſtopped, both as to leffor and 
leſſee, ſo that either may maintain treſpaſs without prov- 
ing an actual entry: but where the judgment was againſt 
the caſual cjeclor, and fo no rule entered into, the leſſor 
ſhall not maintain treſpaſs without an actual entry, and 


therefore ought to prove the writ of poſſeſſion executed, 


In treſpaſs for the meine profits, if the judgment has Jeffries v. 
heen againſt the caſual cjector, and no writ of poſſeſſion * A 
executed, the defendant in poſſeſſion may controvert the * 0 
title, if he has not been made a defendant in the ejectment, 
and had a verdict againſt him, and therefore the recovery 
in ejectment 1s not againſt him concluſive evidence. 


5. In treſpaſs for the meſne profits againſt the tenant in Holdſaſt v. 
poſſeſſion atter a recovery in ejectment by default againſt MV IO 
the catual cjeQor, the tenant cannot pay the money into court, 9 5 
for the action is for a tortious occupation from tue time 
the tenant had notice of the title of the leſſor of the 


plaintiff. 


6. Where this action is brought after a judgment by de- Buller N. P. 88. 
fault againſt the caſual ejector, it is uſual for the plaintiff 


to recover the coſts of the ejectment as well as the meine 
prolits, 


* 


CHAPTER 


{ 
4 
. 
' 


CHAZ'TLER: © 


The Action of Slander. 


8 is the defaming a man in his reputation, 
by ſpeaking or writing words from whence any in- 
jury in character or property ariſes, or may ariſe, to him 
of whom the words are ulcd. | 


Cafe de Livenis Slander may be committed, 1ſt, By words : 2dly, By 


Famoſis. writing, which is called, by I in ſcript is: 3dly, By piftures, 
$ Cos or repreſentations of that fort, which is called {bel fine 
ſeriptis. 


In treating of this action I ſhall firſt confider each ſpe- 
cies of ſlander now laid down in its order, and the rules of 
conſtruction adopted by the courts : 2d, The pleadings ; 
3d, The verdict, judgment, and coſts, 


1. OF SLANDER BY WORDS, 


Words for which this action may be maintained are, 
either ſuch as are in themſelves actionable, or ſuch as be- 
come ſo by reaſon of ſome ſpecial damage arifing from 


them. 


G iſt, or woRDs IN THEMSELVES ACTIONABLE, 


Theſe are, 1ſt, Which bring a man into any danger of 
legal puniſhment ; as to ſay, © That he poiſoned ano- 
ther :? 2dly, Which may operate to exclude a man from 
ſociety ; as to ſay, That he hath an infectious diſeaſe:“ 
3dly, Which injure a man in his trade or profeſſion; as to 
call a trader a bankrupt : Athly, Which charge a man in a 
r capacity or office with principles inconſiſtent with 

is office; as to ſay of a juſtice of peace that he was a 
Jacobite, and for bringing 1a the pretender,” 


I, OF WORDS ACTIONABLE, FROM THEIR BRINGING 
THE PERSON OF WHOM THEY ARE SPOKEN TO 
THE DANGER OF LEGAL PUNISHMENT, 


1. Theſe words muſt charge a fa to have been com- 
« mitted; for to charge a man with bad or evil intentions, 18 
not ſufficient,” 


As 


A 


| 
- 


SLANDER. 


As where the defendant ſaid of the plaintiff, “ He is a 
brawler and quarreller, and gave his champion counſel to 
kill me, and then fly the country ;” theſe words were ad- 
judged not to be actionable, for they charge no fact com- 
mitted, and the purpoſes or intentions of a man without 
action are not puniſhable by law, 4 


So where the words were“ He is a troubleſome fellow, 
and I doubt not to ſee him indicted at the next aſſizes 
for ſheep-ſtealing ;” theſe words were adjudged not to be 
actionable, as not charging the party with any fact com- 
mitted. 


c“ For the words ſhould import ſome degree of guilt.” 


So that to ſay a man is in gase! for ſtealing a horſe, is not 
actionable; for the perſon might be innocent, and the 
words only import his being in on ſuſpicion, 


But in this caſe, when the words were of the ſame im— 
port, he was put into the round-houſe for ſtealing ducks 
at Crowland:” the plaintiff had a verdict, and on a motion 
in arreſt of judgment, the court held, That he ſhould 
recover, the jury having found them to be falſe and mali— 
C10US, 


e On this ground adjefive wirds are actionable or not, 
ic according as they preſume an att committed or nat.” 


As where the words laid were, “he is a perjured old 
knave :” that diſtinction was taken; fo that if one calls 
another /e4itious or thieviſh knave, theſe words are not action- 
able, for they only import an inclination to ſedition or 
theft not that the party ever was guilty of either ; but the 


word perjured imports an act committed, and ſo is action— 


able, 


2. It is not neceſſary to make words actionable under 
ce this head, that EY endanger the perſon's life, or charge 
„him with felony, for to charge him with any leſſer 
* crime, for which he is /zab'e to preſecution, is actionable: 
as to ſay he hath gone about to get poiſon to kill the 
child that ſuch a woman goeth with (which is no felony) 
« yet theſe words are aQtionable,” 


So where the words were,“ You are a thief—Of what? 


Of every thing :” theſe were held to be actionable, though 
the theft might be of what was no felony ; as apples from 
a tree, for that the court would intend it to be of every 
thing of which he could be a thief, 


And Nee, That where a perſon had been a thief, but a 
general pardon of all felonies had paſſed, of which he had 
kk taken 
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SLANDER, | 


taken the benefit, and a perſon afterwards called him 


« Thief;” the words were held to be adionable, he being 
cleared of all guilt by the pardon. 


3. © Though the words may import a charge of felony, 
yet if it appears that the fact charged could not hade hap- 
6 pened, this action will not lie.“ 


As where the plaintiff declared that the defendant, 
having a wife then living, ſaid of the plaintiff, ** He has kil> 
led my wife; he is a traitor > on demurrer the words were 
adjudged not to be actionable, for that the wife being liv- 
ing, the plaintiff could never be brought into danger; and 
ſo the words were vain, and no ſcandal. 


The ſecond claſs of actionable words are, 


2, WORDS WHICH OPERATE TO EXCLUDE A MAN FROM 
. SOCIETY, 


As to ſay of a man that He is a leper, or hath got the 
leproly,” is actionable; for “ a leper” ſhall be removed 
from the ſociety of men by a writ de l/eproſo amovendo. 
1 Rell. Ab. 44. 


So where the words were, “ He is full of the pox ; 1 
marvel that you will eat with him :” theſe words were ad- 
judged to be actionable. 


But the words muſt charge the perſon with having ſuch 


Pa... of Gro. . diſorder at the time of [peaking the words; for if not, the 


2 Term Rep. 
473- 


Ta lor v. Hall. 


2 Stra. 1189. 


Tay *. Puller. 


3 Wu,. 59. 


4 Co. 19. a, 


words do not operate to exclude the perſon from ſociety: 
as ** ſhe hath given the bad diſorder to ſeveral,” is not ac- 
tionable, as not ſpoken in the preſent tenſe, 


So where the words were © That he had had the pox;“ 
they were held not to be aQtionable; for it is avoiding him 
for fear of contagion, and refuſing to keep him company; 
that is the legal notion of damage; and when he is cured, 
theſe inconveniences will not attend him; and for that 
judgment was arreſted, 


The third claſs of words in themſelves actionable are, 


3· WORDS WHICH INJURE A MAN IN HIS TRADE OR 
| PROFESSION, 


1. As where the words were ſpoken of an attorney, 
„What, does he pretend to be a lawyer? He is no more a 
lawyer than a devil:” theſe words as ſcandalizing him in 
his profeſſion, were adjudged to be actionable. 


So if one ſays of a merchant, “ He is a hankruptly 
knave,” or ** That he will be a bankrupt within two 
days,” 


# my * den r 


SLANDER. 


days,” or ſuch like infinuations ; theſe words are action- 
able, 


& And words tantamount, a8 conveying implied ſlander, 
cc ſhall be deemed actionable.“ 


As where the words were, © You are a ſorry fellow und 
a rogue, and compounded your debts for five ſhillings in 
the pound :” theſe were held to be actionable when ſpoken 
of a trader, being tantamount to calling him bank: pt. 


2. When words are uſed to any perſon which are 
ce applicable to his profeſſion or calling, and tend fo {can- 
6% dalize it, they ſhall be taken as applying to it, and be 
cc actionable,” 


As where Byrch/ey, the plaintiff, being one of the at- 
tornies or clerks in court of B. R. and ſworn to deal duly 
without corruption in his office. the defendant {peaking of 
the plaintiff's manner of dealing in his profetfion, ſaid 
to Byrchley, ** You are well known to be a corrupt man, 
and deal corruptly :” theſe words were adjudged to be 
actionable, as ſlandering him in his profeihon, to which 
the words referred; for /ermo re.atus ad per ſonam, inteligi de- 
bet conditione perſon. 


The laſt ſpecies of words in themſelves actionable are, 


4. WORDS SPOKEN IN DEROGATION OF A PFRSON IN 
ANY OFFICE OF DIGNITY, TRUST, OR PROFIT; 


As public officers, magiſtrates, &, Under which head 
may be conſidered ſcaudalum magnatum, or tlander of peers, 
or other eminent perſons. 


1.“ With regard to this head it is to be obſerved, that 
« words may be actionable with regard to thete, which 
te would not be held ſo in the caſe of a common perſon.“ 


As where the words were uſed of the Marquis of Per- 
cheſter, «My lord is no more to be valued than the dog 
that lies there:“ theſe words were held to be actionable. 


“ So in the caſe of a common perſon, words importing 
© merely bad inclinations, are not ationable (ante 496) ; but 
« jt is otherwiſe in the caſe of public per ſens or mag i ates,” 
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SLANDER. 


charged inclinations and principles, were held to be ae- 
tionable. 


So where the words were ſpoken of the plaintiff, who 
was a juſtice of peace, He is a raſcal, a villain, and a liar;“ 
they were held to be actionable when applied to a perſon 
in an office of truſt or dignity. 

So where the words were ſpoken of Stuckley, who was 2 
juſtice of peace for Devonſhire, ©** Stuckley covereth and 
hideth felonies, and is not worthy to be a juſtice of 
peace;” the plaintiff recovered, for it was againſt his oath 
and office, and a good cauſe to put him out of the com- 
miſſion, and indict and fine him. 


2. But where the words do not charge the perſon 
in ſuch truſt or office, with any breach of his duty or 
« oath, with any crime or miſdemeanor, whereby he has 
« {ſuffered any temporal loſs in fortune, office, or any vey 
« whatſoever, but are ſpoken as matter of opinion as to ſuc 
« perton's conduct, ſuch words are not actionable.“ 


_ 


As where the plaintiff being knight of the ſhire for the 
county of Surry, the defendant, at a meeting of the free- 
holders of the county, uſed the following words: * As to in- 
ſtructing Mr. On/ow, you might as well inſtruct the winds; 
and ſhould he promiſe his affiſtance, I ſhould not ex- 

& that he would give it :” theſe words were adjudged not 
to be actionable, as charging no crime, but being merely 


matter of opinion; and per Lord Chief Juſtice De Grey, to 


impute to any man the mere defect of moral virtue, moral duty, or 
obligation, which renders a man obnoxious, is not acionable, ſuch 


as the preſent cafe, which is merely infinuating a doubt of 
Mr. Onfl:w's honour, 


3. But a diſtinction is to be obſerved when the words 
are uſed to a perſon in an office of profit, and when in one 
of credit only: in offices of profit, words that 1mpute either 
want of unaer/tanding, of ability, or integrity, are actionable 
but in thoſe of cet, words that impute want of ability only 
are not actionable: as to ſay of a juſtice of peace,“ He is 
an aſs; he is a beetle-headed juſtice,” is not actionable; 
and the reaſon is that a man cannot help his want of ability 
as he may his want of honeſty : but even in offices of 
credit, words that import corruption or diſhoneſty are ac- 
tionable. 


4. As to action of ſeandalum magnatum, it is enacted by 
ſtat, et. That if any one ſlander a peer, or other great 
2 that he ſhall be puniſhed by impriſonment:“ and 

y ſtat. 2. Rich. 2. The perſon injured may in a qui tam 
action recover damages for the offence, 


I, OF 


SLANDER. 


2, OF WORDS NOT IN THEMSELVES ACTIONABLE, BUT 
WHICH BECOME $O BY REASON OF SOME SYECIAL 
DAMAGE; AS LOSS OF PREFERMENT, MAR= 

RIAGE, Oe. 


1. For the Loſs of Preferment. 


As if a divine is to be preſented to a benefice, and one 
to defeat him of it, ſays to the patron “ That he is an 
heretic, or a baſtard, or that he is excommunicated;ꝰ“ b 
which the patron refuſes to preſent him, and he loſes his 
preferment, he may have his action for that ſlander, 


So where the defendant ſaid of the plaintiff (who was 
ſon and heir of his father) That he was a baſtard;“ an 
action was adjudged to lie, for it tended to diſinherit him 
of the lands which would deſcend to him from his father: 
but it was further reſolved, That if the defendant pre- 
tended that the plaintiff was a baitard, and he him/c/f the next 
beir, no action lies, for it is a claim a right. 


“ And in ſuch caſe it ſeems not neceſſary that the da- 
© mage ariſing from the words be certain and immediate, for 
* if it be probable and remote, it will maintain the action.“ 


As where the action was for calling the plaintiff a baſ- 
tard; and it was moved in arreſt of judgment, that he 
ſhould ſhew ſome ſpecial damage from a preſent title and 
poſſeſſion, whereas he had only declared that his grand— 
father was tenant in tail, and his father had divers ſons 
living, of whom he was the youngeſt ; but there being a 
Poſſibility that he might inherit, and he proving that he had been 
effered a ſum of money for his poſſivility, the action was ad- 
judged to lie, 


2. For the Loſs of Buſineſs or Trade. 


As where the plaintiff declared that he was an ingkecper, 
and the defendant faid to him,“ Thy houſe is infected 
with the pox, and thy wife was laid of the pox:“ theſe 
words were adjudged to be actionable; for it was a diſ- 
credit to the plaintiff, and gueſts would not reſort thither, 


© But in ſuch caſe it muſt appear that the words from 
* whence the injury may ariſe, were «/ed in a conve» ſation 
concerning the plaintiff*s trade or buſineſs." 


For where the plaintiff declared that he was a trader, 
and that the defendant ſaid to him, ** You are a cheat, 


and have been a cheat for divers years,” judgment was ar- 
+ = reſted 


4 Co. 17. a, 


Baniſter v. 
Baniller. 
cit. 4 Co. 17. 


Vaughan v. 
Ellis. 
Cro. Jac. 2134 


Levett's caſe, ' 
Cro. Eliz. 289. 


Savage v. Roe» 
bery. 


Salk. 694. 
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Reeve v. Hol- 
die. 


z Lev. 62, 


Davis v. Gar- 
diner. 

4 Co. 16. b. 
Poph. 70. 

. C. 


Holweod V. 
Hopkins. 


Cro. Eliz. 787. 


Graves v. 
Rlanchet. 
Salk. 699. 
1d. 694. S. P. 


| Per Lord Manl- 


held. 


Bull, N. P. 8. 
Vqeatherſtore v. 


Haw K1us. 
Hill. 26 G. 3. 
3 Term Rep.1 
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reſted, after à verdi& for the plaintiff, it not appearing 
that there was a celloquiem of the lain trade at the time. 


« Though where the words muſt clearl 
te plaintiff's trade or calling, they ſhall 
te though no colloquium is found,” 


refer to the 
actionablo 


As where the plaintiff was a maltſſer and dealer in corn, 
and the defendant ſaid of him, “ Don't deal with him, 
he's a cheat, and has cheated all the farmers at Epping, 
and dares not ſhew his face there, and now is come to 
cheat at Harfeld ;” theſe words evidently referring to the 
plaintiff's trade, were held to be adtionable though tho 
ſpecial verdiQt which found them, found alſo no collo- 
quium of the plaintiff's trade, | 


3. For Loſs of Marriage. 


As where the plaintiff declared, that ſhe being a virgin 
of good fame, was going to be married to one Antony Ei- 
cect, and that the detendant faid of her,“ I know Davis's 
daughter, ſhe dwelt in Cheap/ide, and there was a grocer 
that did get her with child :* by reaſon of which words 
the ſaid E cock refuſed to marry her; the plaintiff reco- 
vered, on account of the ſpecial damage. 


Put in this caſe a diſtinction is taken, that in order to 
make ſuch words actionable, they % be ſpoken to the per ſun 
who was in communication to have married the perſon who was 
deſamed, for if ſpoken generally the action will not lie; for 
to call a woman whore, or words tantamount, is a matter of 
ſpiritual cogniz2ance, and not actionable at common law, un- 
lets under the circumſtances above. Sed. 2, 


4. For the Loſs of Service, 


As if a perſon to prevent a ſervant from getting a place 
gives him a falſe character, it is actionable. 


But in ſuch caſe it muſt appear to have been given na- 
liciafly, and with an ill intention; for though the character 


io given is falſe, yet if no malice appears the action will not 
4 * 


3- © But it is to be obſerved, that words in themſelves 
« actionable may nevertheleſs not bear an action, from 


the particular circumſtances under which they are ſpoken 
$ or uſed.“ 


1. As if words are ſpoken out of a motive of friendſhip, and 
without intention te defame, 


As 
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As where the action was for ſaying of the plaintiff, who Herver ve Do- 


was a tradeſman, He cannot ſtand it long, he will be a 


for an horſe :” Lane, the perſon named in the declaration, 
was the only witneſs called for the plaintift; and it appear- 
ing from his evidence, that the words were not ſpoken ma- 
liciouſſy, but in confidence and out of friend/hip to Lane, and 
only by way of friendly N * not to truſt the plaintiff for the 
borſe ; Pratt Chief Juſt. directed the jury, That though the 
words were actionable, yet that if they ſhould be of opi- 
nion that they were not ſpoken out of malice; but in the 
manner before-mentioned, that they ought to find the de- 
fendant not guilty ; and they did ſo accordingly. 


2. If they are ſpoken privately, and in confidence.” 


As where a ſervant brought an action againſt her former 
miſtreſs, for ſaying to a perſon who came to enquire her 
character, That ſhe was ſaucy and impertineat, and 
often lay out of her own bed, but that ſhe was a clean 
girl, and did her work well :” though the plaintiff proved 
that ſhe was by this means prevented from getting a place, 
yet per Lord Mansfield, this is not to be confidered as an 
action in the common way for defamation by words, but 
the gift of it muſt be malice, which is not implied from the 
occaſion of ſpeaking, but ſhould be directly proved: this 


was a confedential declaration, and ought not to have been dit» 
cloſed, 


3. If the words have been uſed in the courſe of legal proceed- 
& ings, no action will lie for them.“ 


In. 
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. . Sittings after 
bankrupt ſoon,” and ſpecial damage was laid in the decla- Trin. g. G. z 


ration, viz, ** That one Lane refuſed to truſt the plaintiff Bulk N. . 


Edmonſon v. 
Stephenſon 
& ux. 
Sittiogs after 


Eaft. 


6 G. 3. 


Buller N. P. 86 


As was adjudged in this caſe, that if one exhibits articles of Cutler v Pixon: 
Co. Rep. 146. 


Peace againſt any per ſon containing divers great abuſes and miſ= 
demeanors, in order to have him bound to his good behaviour, the 
party accuſed ſhall not have for any matter contained in 
ſuch articles any action on the cale, for the perſon has 
purſued the due courſe of juſtice ; and if thoſe actions were 
permitted, thoſe who have juſt cauſe of complaint would 
not date to complain, for fear of vexation, 


But though the defendant may in ſuch caſe be juſti- 
66 fied, yet if he docs net confine himſelf to legal form, but 
** charges crimes not properly cognizable by that Juriſdictien 10 
* which he applies, an action will lie for thoſe charges.“ 


As where dd, the defendant in this action, had ex- 
hibited articles in the Star-Chamber againſt Sir R. Buckley, 
and in them charged ſever al matters not cognizable in that court, 


Ruckley v. 
Wood. 
4 Co. 14. b. 


Orne 


and had often declared in the country that the articles exhibited &. C. 


were true, it was reſolved, That for any matter contained 
Kk4z in 


Eliz. 230. 


S. C. 


Buller N. P. 5. 


action of flander will not lie againſt them. 
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in the bill which was examinable in that court, that no 
action lay though it was falſe, becauſe it was in the courſe 
of juſtice : but, 2dly, That for the matters not cognizable 
in that court, that the action lay, as being a ſlander on a 
perſon which he could not defend: zd, That though for 
preferring falſe matter to a competent juriſdiction, that no 
action lies, yet that / be taiks at large in the country, and avers 
bis charges to be true, that an action lies. 


It was further held in this caſe, That if a witneſs goes 


beyond the point in iſſue, and flanders a third perſon, that 
this action lies againſt him. 


Nate, That if two perfons ſay the ſame words, yet a joint 


OF SLANDER BY WRITING, OR LIBEL. 


Under this head I ſhall conſider, 1ſt, The nature of 
libels: 2, What conſtitutes the offence, and who are liable 
to puniſhment for them, 


2, 


' 


I, OF THE NATURE OF LIRELS 


Slander by libel differs only from ſlander by words, that 
it is delivered in writing or printing; but the offence of a 
libel is more heinous, as its circulation of the flander is 
more extenſive, and derives too an additional degree of 
maligaiiy from its being done premeditatedly. 


The rules, therefore, before laid down in reſpect to 
ſlander by words, will be found to apply equally in the 
caſe of libels: which I ſhall firſt conſider; and ſecondly, 
The more particular nature of libels themſelves, 


As, 1ſt, „ To charge a perſon with any crime which 


may ſubjec̃t him to the danger of legal puniſhment, is a 


Buller N. P. 9. 


Villers v. Monſ- 
by 


2 Will. 403. 


« jjbel, and actionable.“ | 
As to charge a perſon with Sodomitical practices. 


2. © To alledge any matter which may be the means of 
© excluding him from ſociety.” | 


As where the plaintiff brought his action againſt the 
defendant for a libel, charging him, in a ludicrous copy of 
verſcs, with having the itch, and ſlinking of brimstone ; the 
plaintiff recovered in this action, the words charging him 
with diſeaſes which rendered him unfit for ſociety. 


3- So where the writing is ſuch as-will injure a man in 

& bis trade or profeſſion, it is a libel for which this action 
66 lics,”? | 

Ay 


SLANDER. 
As where the plaintiff declared, that he was gun-maker Harman v. 


to the Prince of Wales, and it having been inſerted in the 
newſpapers that he had preſented a gun to the Prince of 
Wales two feet fix inches lon, which would carry as far 
as one a foot longer; the defendant intending to injure 
him in his trade, had publiſhed another paragraph in the 
newſpapers, mentioning this circumſtance, and adding, 
That he adviſed all gentlemen to be cautious of dealing 
with him, as he would not engage with any artiſt in town, 
nor did ever make ſuch experiment (except out of a leather 
gun) as any gentleman might be ſatisfied at the Cro/s-guns, 
Long- Acre: this advertiſement tending to injure the 
plaintiff's reputation as an artiſt, was adjudged to be 
actionable, though it was agreed, that for one tradeſman to 
pretend to more ſkill than another, would not be ſo, 


4. So where the writing injures the domeſtic peace 
« and happineſs of a family, charging a man's children 
£ with immorality or incontinence,” As here writing a 
ſong and ſinging it about the town, that the proſecutor's 
daughter was of looſe manners, and had gone up to Lan- 
= to be delivered of a baſtard: this action was held to 
„ | 


5. © But nothing ſhall be conſtrued a libel which is ne- 
& ceflary in the courſe of legal proceedings, and is rele- 
tc yant to the matter which is before the court,” 


As where the plaintiff declared, © That he being a 
doctor of laws, and vicar general to the Biſhop of Lincoln 
that the defendant had preſented, and cauled to be printed 
a petition to parliament, ut an him with divers crimes; as 
extortion, oppreſſion, and corruption in his office :” the 
action was held not to lie, the petition being the neceſſar 
and uſual mode of complaint to parliament for any redreſs 
of grievance, 


So where the action was brought for a libel, and the of- 
| fence as laid was, That the defendant in a certain affi- 
davit before the court, had ſaid that the plaintiff in a 
former affidavit againſt the defendant had /wern falſely :* 
the court held that the action would not lie; for in ever 

diſpute in a court of juſtice, where one by affidavit charges 
a thing, and the other denies it, the charges muſt be con- 
tradiCto:y, and there mult be affirmation of falſchood; this 


therefore —_ neceſſary in the courſe of legal proceed- 


ing, that no action would lie for it. 


6. „ So no matter which is ſtated in an ral 
F 
b channel, by which ſuch redrgſi may be had ; that is, to the per- 


“ {ons 
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Delany. 

2 Stra. 898. 
Fitzgib. 12m. 
8. C. 


Rex v. Benfield, 
& Saunders. 


2 Burr. 980. 


Lake v. King. 
I Saund. 131. 


Aſtley Bart. v. 


Vounge 


2 Burr. 815. 
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4 ſons only who have power to give ſuch redreſs, ſhall be 


tc deemed libellous.” 


As where the defendant being deputy governor of 
Greenwich Hoſpita!, wrote a large volume, of which he alſo 
nted ſeveral copies, containing an account of the abuſes of 
the hoſpital, and treating the characters of many of the 
officers of the hoſpital, and Lord Sandwich in particular, 
who was then firſt lord of the Admiraliy, with much aſperity : 
he diſtributed the copies to the governers of the boſpital only, 
but 1t did not appear that he had given a copy to an 
other perſon : on a rule for information for this as a libel, 
Lord Mansfield held, That this di/tribution of the copies to the 
perſons only, who were from their ſituation called on to redreſs the 
grievances, and had from their ſituation power to do it, was not a 
publication ſufficient to make that a libel ; and he ſeemed to 
think that, whether the paper was printed or in manu— 
{cript, under theſe circumſtances, made no difference. 


« As words ſpoken without an intention to be made 
public, as in confidence or privately, are not action- 
&« able.“ 


1 So if a perſon in a private letter ee with another 
2 Brownl. 161. on his vices, it is no libel which is actionable. 


Caſe de Libells And note, That a libel againſt a magi/trate is a higher of- 
F. fence than againſt a private perſon; for it is a ſcandal upon 
5 Co. 125. | 

government, 


Halliwood's caſe Therefore, if one finds a libel againſt a private perſon, 

cued. he ought to deftroy it, or to bring it to a magiſtrate z but 

S Co. 125. b. jf it is againſt a public perſon, fe ought to bring it to a 
magiſtrate, that the offender may be found out. 


2. As to the more particular Nature of Libels. 


FMurt's caſe. 1, A defamatory writing, expreſſing only the initials, or 
LS. =. one or two letters of a perſon's name, but in ſuch a manner as 
194- *. obviouſly, and indubitably referring to the perſon, and ſo 
s Ak. 470. that it would be nonſenſe if ſtrained to any other meaning, 
ws is as properly a libel as if the whole name had been men- 
tioned at large, for it would bring the utmoſt contempt on 
the law to iuffer its juſtice to be eluded by ſuch 5 
evaſions, and that a writing underſtood by the meane 


capacity could not be ſo by the judge and jury. 


« A writing, though with feigned names, has been con- 
« ſtrued a libel.” 


Per Lord As was the caſe of Mrs, Dodd, who rinted a letter 


TY abuſing the late king, under the title of Merriweis, 27 
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Perſia: though the whole letter was ſo couched in feigned 


names, yet the jury found the publiſher guilty. 


„though not directly charging crimes, 
„ as if done in a taunting or ironical 


$A moons 
c may be a libe 
manner.“ 


As after recounting any acts of public charity by the 
perſon to ſay, © You will not play the Few or hypocrite,” 
and ſo go on in a ftrain of ridicule, to infinuate that what 
he did proceeded from vainglory, 


4. It is not material whether the libel be true or falſe, or 
whether the party againſt whom it 1s levelled 1s of good or 
evil fame; for the party grieved ought to complain for 
every injury done to him to the ordinary courſe of law, 


and not to have recourſe to methods of redreſs by ſlander- 
ous publications, 


5. A writing may be a libel, though the perſon libelled 
is dead; for it ſtirs up ſome of the perſon's family to re- 
venge this attack on his memory; and if he was a magiſtrate 
who is dead who has been flandered, it is puniſhable as a 
flander on the government, 


And where there is an information or indictment for a 
libel reflecting on the memory of any perſon deceaſed, the 
information or indi&ment ſhould ſtate That it was done 
with a deſign to biing the family of the deceaſed into con- 
tempt, to ſtir up the hatred of the king's ſubjects againſt 
them, and excite the relations to break the peace by vin- 
dicating the honour of the family ;? and therefore where 
indictment only ſtated, I hat the words as (et forth“ were 
to the great ſcandal and dilgrace ot the memory, reputa- 
tion, and charaQer of G. Ea Cowper, in contempt, &c, 
to the cvil example, &c. and againſt the peace, &c.“ the 
judgment was arreſted ; for offences of this nature are 
puniſhed by law, as tending to a breach of the peace, by 


provoking the friends of the deceaſed to acts of violence 
and revenge, 


For it is neceſſary to be obſerved, that libels are puniſh 
able by info mation and indittment, as well as by ation; that 
is, conſidering them as an offence againſt the public peace 
and good order of the ſtate ; and thereon is founded the 
diſtinction, that if any perſon is ſlandered by libel, be may 
pay his aclion as well as an information or indictment; 

ut a libel reflecting on a perſon dead, or the conduct of 
the king's miniſters or government, without any pas ticular 
application, is puniſhable only by information or indici ment, as 
a matter of public, not of individual concern, 


As 
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As was the caſe here of an information againſt the de- 
fendant, © For publiſhing an advertiſement, ſuggeſting that 
many of his majeſty's ſubjects had been murdered by his 
majeſty's troops in America, and propoſing a ſubſcription 
for raiſing a ſum of money for the ſupport of their wives 
and children,” the people of America then being in open 


rebellion to this country ; the defendant was found guilty, 
fined, and impriſoned, 


And on the ſame grounds, though the writing may 
«* not convey any flander againſt any per/on, yet may it be 
« a libel, from having an evil public tendency to corrupt the 
6& manners of the people. 


As in this caſe, where an infamous and obſcene book, 
which had been publiſhed by the defendant, was, on an 
information, and on ſolemn argument, adjudged to be a 


libel; and be was convicted, and ſtood in the pillory. 


« So for the ſame reaſon, publications levelled againſt 
te the eftabliſhed religion have been held to be libels.“ 


As where the defendant was convicted of having pub- 
liſhed four blaſphemous diſcourſes on the miracles of our 
Saviour, and attempting to move 1n arreſt of judgment, 
the court ſaid thev would not ſuffer it to debated, whether 
to write againſt Chriſtianity was not an offence puniſh- 


able in the temporal courts at common law, 


And on the fimilar principles of public concern, a trea- 
tiſe of bereditary right was held to be a libel, though it con- 
tained no libel upon any part of the then ſubſiſting go- 
vernment, j 


& And in like manner, any public reflection on the ad- 
« miniſtration cf juſtice is libellous.“ 


As where one Hurry having been maliciouſly proſecuted 
for perjury by the defendant Maiſon, and acquitted ; and 
having afterwards recovered large damages for the malici- 
ous proſecution from him, the corporation of Yarmouth, of 
which he was a member, made an order in their bots, vot- 
ing to him 2, 300l. in conſideration of the verdict againſt 
him, and declaring that it was done in confideration of his being 
atfluated by motives of public juſtice, and preſerving the rights of 
the corporation, and ſupporting the honour and creait of the chief 
magiſirate: the court held this to be a libel on their pro- 
ceedings and the adminiſtration of juſtice, and wats a 
rule abſolute for an information againſt the defendants, 


6, * Cenſures paſſed by ſeQtaries againſt any of their 
ce body, for non-obſervance of the rules and ordinances of 
« their ſect, thall not be deemed libels,” 


For 
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For where the proſecutrix was a 8 who being leſs 
rigid than the reſt of the ſect, the brethren firſt admoniſhed 
her, then ſent deputies to her ; and laſtly, expelled her, and 
entered as a reaſon in their books, © for not practiſing the 
duties of ſelf-denial:“ the court were of opinion, That 


this was merely a piece of diſcipline, and therefore not a 
libel, 
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Rex v. Hart. 
I Black. 

86. * 
Poſt 312. 


Though theſe caſes on indifiments and informations for 


libels do not properly belong to this Treatiſe, yet being 
neceſſary to the clear underſtanding of the doctrine under 
this head, I have thought it not improper to inſert thoſe 
now mentioned, and the other caſes on the ſame head, 
premiſing thoſe cafes on the rules adopted by the court in 
granting informations. 


As, rſt, It is a general rule that the court will not grant 
an information for a private libel, charging any perſon 


with an offence, unleſs ſuch perſon will deny the charge upon 
the oath, 


For if the party admits the libel to be true, or does not 
deny it, though being true does not excuſe the libel, yet it 
is ſufficient to induce the court to leave the party to his 
remedy by indiciment. 


But to this, certain exceptions have been admitted : 
1. Where the libel is founded on charging the proſecutor 
with words delivered in parliament, for ſuch cannot be queſ- 
tioned (Bill of Rights, 1. V. & MM. ſect. 2. c. 2. art. 9): 
. 2dly, Where that charge 1s only general: zdly, Where 
the uy libelled is at ſuch a diſtance that he cannot be 
had to ſwear when the information 1s moved for by a 
perſon on his behalf. 


And Not-, That what 1s or 1s not a libel, 1s matter of 
law upon the face of the record: on which after convic- 
tion the defendant may move in arreſt of judgment, if the 
paper is net a libel, 


2. WHEREIN THE OFFENCE OF LIBELS CONSISTS, AND 
WHO ARE LIABLE TO PUNISHMENT FOR THEM, 


1. * Asthe offence of a libel conſiſts in being the means 
« of propagating ſlander, it is eflential to a libel that it be 
he publiſhed, : 


For in an information for a libel in this caſe, it was held, 
That copies of a libel being found in the defendant's 
chainber, 


Rex v. Miles; 
Douglas 271. 


Rex v. Bicker - 
ton. 
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chamber, was no publication or offence, without diſcourfing 
of it, or delivering it out. 

So on an information for a libel in this caſe, it was re- 
folved, That every one who ſhall be convicted of a libel 
ought to he a contriver of it, or a procurer of contriving it, 
or a malicious publiſher of it, knowing it to be a libel; for 
if one reads a libel, or hears it read, it is no publication; as 
before he reads it or hears it, he carinot know that it is a 
libel; but if after hearing or reading it, he repeats any 
part of it to others, or reads it to them, it is a publication 
of it; but if he writes a copy of it, and does not publiſh it 
to others, 1t 1s no publication of it; but this might be 


evidence rather againſt him, unleſs he delivered the copy 
to a magiſtrate, | 


« But writing a libel ſeems to be ſufficient, though the 
« perſon was not concerned in the publication,” 


For where in this caſe the jury found, that the defend- 
ant did write the libel, but that it was diQtated to him by 
a perion unknown to him and to the jury, and that the 
ſtranger dictated the whole of the ſubje&t matter which 
the defendant wrote, the court held the defendant to be 

ilty, the writing being the eſſential part, a making of the 
libel, and fo different from N of it, as in the laſt 
caſe, which is not of itſelf an offence. 


2, Proof of the fale of a libel in the ſhop of a printer, 
is prima facie evidence to convict the owner of the ſhop 
of having publiſhed the libel, and muſt ſtand till contra» 
dicted, explained, or exculpated by contrary evidence; 
and 8 the copies have — ſold by his ſervant with- 
out his knowledge, aad he afterwards ſtops the ſale, this 
can only be offered in mitigation of puniſhment, 


3. If a man ſends a libel to London to be publiſhed, it is 


his act in London if the publication be there. 


4. And as to the mode of publiſhing a libel, it is re- 
reſolved, That it may be publiſhed, 1. Traditione, or by 
handing about copies of it: 2. Verbis aut cantilents, reading 
or ſinging it in the preſence of others. 


Writing a letter addreſſed only to the party libelled, is 
a ſufficient publication en which to ground an information or 
indifiment ; for it tends to excite the party to break the 
peace, by avenging the inſult or reproach, 


But repeating part of a libel in merriment without ma- 


| lice, has been held not to be a publiſhing : but ſinging a 


ſong in ridicule, or flandering the perſon's character, was 
in this caſe deemed a ſufficient publication. 


As 


SLANDER. 
As where in the caſe of Rex v. Hart (ante 509) the ſect 


of Puakers had expelled one of their members; and having 
entered in their book the reaſon for ſuch expulſion, . That 
it was for not practiſing the duty of ſelf-denial;“ and ſhe 
ſent her maid for a copy of the entry, which was delivered 
to her by the defendant, who was clerk of the meeting, 
and this was the only publication proved, the court ſeemed 
to be of opinion that it was inſufficient. 


3d. The third ſpecies of Slander is called 


LIBEL SINE $CRIPTIS, 


As by pictures; raiſing a gallows before a man's door, 
and hanging him in effigy, and ſuch like. 


But as to figns and pictures, it ſeems neceſſary to ſhew 
by proper innuendoes and averments the defendant's mean- 


ing, that they are particularly applied to the plaintiff, and 
that ſome ſpecial damage has followed, 


2. OF THE RULES OF CONSTRUCTION 
ADOPTED BY THE COURT IN CASE OF 
SLANDEROUS WORDS. 


The old rule in the conſtruction of words was, that they 
were always to be taken in mitiors ſenſu; but this is now ex- 
ploded, and the rule is, that they all be taken in that ſenſe in 
which they would be under ſtood by thoſe who hear or read them. 


But many former rules of conſtruction agree with this; 
as, 


I. *© That all the ſentence is to be taken together; for though 
part of the words may be actionable, yet they may be ſo 
c explained by the reſt, as not to bear an action.“ 


As where the words were, “ Brittridge is a perjured old 
knave ; and that appears from a ſtake, parting the grounds 
of H. Martin and Mr. /H right.” After a verdi& for the 
plaintiff judgment was arreſted ; for though the firſt words 
“ perjured old knave” are actionable, yet it muſt be perjury 
in a court of juſtice which is actionable; but here the tub- 
{ſequent words explain the words clearly not to mean judi- 


cial perjury, and the whole cont when taken together is 
not actionable, 


2. Where words are ſpoken which bear an imputa— 
& tion of flander, or with an intention to defame, the 


court will not ſtrain to find an innocent meaning for 
«© them,” 


As 
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As where the defendant ſaid to the plaintiff, « How did 
our huſband die?“ Plaintiff anſwere 
it pleaſe God.“ The defendant replied, © No, he died of a 


wound you wp him.“ On net guilty pleaded, the plaintiff 


had a verdict, when it was moved in arreſt of judgment, 
that the words might have an innocent meaning, as that the 
ſtroke might have been given by accident ; but the court ſaid, 
That the words bore a ſcandalous meaning, and that the 
would not endeavour to find out how they might be ſpo- 
ken with an innocent meaning. 


„So. onthe other hand, they will not put a forced con- 
& ſtruction of guilt on words which may bear an innocent 
« meaning.” 


As where the words were of an attorney, ** He is a com- 
mon maintainer of ſuits,” They were held not to be action- 
able, for to maintain ſuits 1s his buſineſs ; and the words 
ſhall not be conſtrued to 1mport a charge of maintenance 


when applied to him. ; 


3- ** The words ſhould import a direct charge of a ſlan- 
« derous nature, not by inference or concluſion, or the 
& court will not hold them to be actionable.“ 


As where the words were, © M. Stanhope hath but one 
manor, and that he got by ſwearing and forſwearing.“ The 
words were adjudged not to be actionable: 1, Becauſe they 
were too general, 2, Becauſe they did not charge the 
plaintiff himſelf with ſwearing and forſwearing; for he 
might have got the manor ſo, and yet not be privy to the 
ſwearing or forſwearing. 


« Therefore the perſen flandered muſt therefore always 
© be certain, ſo that there can be no doubt as to the perſon 
& meant.” 


As if one was to ſay. One of the ſervants of J. S. 


(he having many) is a notorious felon or traitor ;” no ac- 


tion lies, on account of the uncertainty of the perſon : but 


if the perſon is once named, as if after converfing about 

S. one ſays, © He is a notorious thief 3” this is action- 
able, for the perſon meant may be ſufficiently aſcertained 
by the innuendo, which in the former caſe could not be 
done. e i 


4. Where words are uſed with an intention to ſlander, 
* though the offence which the defendant intended to lay to the 
& plaintiff charge is improperly expreſſed, yet may the words 
© be actionable.“ 


As 


„* As you may, if 
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As where the defendant ſaid of the plaintiff, © Twaites Twaites v. Shaw 1 
has hired ſeveral perſons to make falſe powers, to receive Silb. Ke.. 216, | 
ſeamens wages.” This was conſtrued to convey a charge 
of forgery, and to be actionable, though the word powers is 
general, and may not properly mean l/ecters of attorney z yet 
being ſo uſed in common ſpeech, it ſhall be conſtrued as in- 
tending to defame, 


3. OF THE PLEADINGS. 


I, THOSE ON THE PART OF THE PLAINTIFF, 


1. Where the words or ſentence does not of 7z/e{/ contain 
a charge of a {landerons vature without words of refer- 
&« ence, or explanatory of the meanins or application, it may be 
„ tupplicd by proper mmauendss in the declaration, as to mat- 
ters or perſons referred to.“ 


«c 


& But as to how far the innucndss are to be allowed, it 
& has been retolved,” 


1. © The office of the zz1wenao being to ſupply the ab- 
& lence of ſomething neceffary to complete the ſentence, 
„and ſhew the application of the words, it can never be 
% admitted to extend their meaning beyond the import of 
« the words themſelves.“ 


For where the words were ““ Maſter. Barham did burn Barbam's cafe. 
my barn,” with an mnvends,”” abarn ful cf corn (Which is fe- 4 Co. 20. a 
lony if there is corn in i, or it be parcel of the dwelling— 2 a 
houſe) ; the court would not futter the mnnuends to imply Cre. Eli. 428. 
that there was corn in it, when the word would not of it- S P. 


ſelf bear fo extenſive a meaning. 


2. „ So where the h is uncertain, an immendo (hall 
cc not make him certain.“ 


As if one favs “ I know one near or about F. S. who is a 4 Co. 27 * 

notorious thief :” the perton really meant cannot be ſup— 

lied by an innuendo, when there has been no converſation 
about him; for the office «f the innuendo is to contain 
and defign the perion who was named in certain before, 
and lands in the place of a praedi&:; and therefore with- 
out ſomething to refer to, cannot be made certain; for it 
would he inconvenient that a Kions might be maimained 
by imagination of an intent, which does not appear by the 
words on which the aCtioa is foun ed, but which 1s un- 
certain, and tubjeR to deceivable conjecture, 
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3. © So neither ſhall the words if uſed generally be ex- 


« tended by the innuendo in the declaration to apply to any 
« particular thing, fo as to induce guilt from thence,” 


As where the words were “ He forged a warrant” iunu- 
ends, a certain warrant, 15 which the ſheriff was commanded 
to take Margaret Hogg, Nc. it was held that the innuendo 


could not ſpecify in tuch manner that which was generally 
alledged. 


2. The next part of the declaration material to the ac- 
ce tion is the aver ment. J wp 1s where the words for 
% which the action or A 18 hrought are only criminal by 
cc reference to ſome other fact, which therefore conſtitutes 


ce the ground of the action, or is neceſſary to maintain it; 


ce jn ſuch caſe this matter muſt be exprefily averred in the 
« declaration.“ 


Lad 


As in the caſe of traders, certain words are actionable ap- 
plied to them, which are not {o when uſed to others; as ta 
call one a bankrupt, Sc. In ſuch cafe it is neceſſary ta 


aver a c.{qurum concerning ſuch perſon as a trader, and 
that the words were uſed with that application. 


Sa where the plaintiff brought an action, for the defend- 
ants having ſaid, That he was indicted for felony at a 
ſeſſions holden, &c, but did not aver that he had not been 
indicted ; after a verdict for the plaintiff, judgment was 


arreſted for want of this averment; for it he was not indict- 
ed, there was no crime, 


In like manner in the caſe of liben, the ſame averments 
are neceſſary; and in this caſe judgment was arreſted, be- 
caule it was not laid that the libel was of and concerning the 


Plaintiff, 


So where the libel was an advertiſement, reciting certain 
orders, made for collecting money on account of the diſ- 
tempcr,among the horned cattle in Suffolk, and it charged 
that the money fo collected had been improperly applied, 
and the information charged this to be a libel on the juſ- 
tices of Sufßell; but in the body of the libel no mention was 
made of the juſtices of S, fel, nor did the information, in 
the introductory part, "ay that it was a libel of and concerning 
them ; andthough in the body ot the information when any 
order was mentioned, there was an innuendo, that it was an 
order of the juſtices of Sf: but judgment was arreſted 
for want of the avcrment, the innuendos not explaining ſuſ- 
ficicatly the matter, there being nothing to refer to. 


But 


SLANDER. 


But where the information was for a libel, ** «# and con- 


cerning the king's government; theſe words were adjudged 
to be a ſufficient introductory averment to ſupport the in- 


formation by reference of the ſubſequent matter to them, 


© But where the words charge a crime, which words are 
* of themſelves actianable, it ſeems that in ſuch caſe, an aver- 
& ment that the crime was not committed, is not necet- 
C6 ſary,” | 


As where the words were,“ Iwill call him in queſtion for 
poiſoning my aunt; and | make no doubt to prove it.“ Af- 
ter verdict for the platntiff, ft was moved in arreſt of judg- 
ment, That it was not averred, that in fact the defendant's 
aunt was poiſoned : but curia contra, for the plaintiff's cha- 
racter is impeached though he never did tuch a fact. 


3. In an action by a trader for actionable words, as for 
calling him bankrupt, tor example, the declaration ſhould 
ſtate “ That he was a trader, and uſed the trade of, Sc.“ 
for where in this caſe the plaintiff only declared that he 
uſed the art and myſtery of a baker, judgment was arreſted, 
as it might be only for the uſe of his own family, 


So he ſhould alfo ſtate in his declaration * That he gained 
bis living by buying and ſelling;“ for in this cate, for 
want of ſuch averment, judgment was arreſted : for tuch 
traders only are within the bankrupt laws. 


So the declaration ſhould ſtate, ** 1 hat at the time of the 
words ſpoken he was a trader.” 


For where in this caſe the plaintift only declared, That 
he was of good fame, & per multos annos retroatlos, Was a 
merchant, Sc.“ the court inclined to think the declara- 
tion ill, as the words did not ſufſiciently ſhew that he 
was then a merchant, as he might have been ſo for many 
years paſt, but have left off trade. 


And theſe ſeveral matters muſt be proved at the trial. 


4. If an action is brought for calling the plaintiff's wife 
a bawd, per quod J. S. lett off coming to the houſe, the ſpe— 
cial damage being the giſt of the action, which is the hul- 
band's only, it ought not to be laid ad damnum ipſerum: But 
where the action is brought for words in themſelves action- 
able, and no ipecial damage laid, there ſuch concluſion 1s 
right, for the action ſurvives, . 


And note, That ſaying generally per qued ſeveral perſons 
left the houſe, without naming any in particular, is not ſpe- 
clal damage, 
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Reg na v. 5. In ſetting out the words, or the tenor of words, in the 
d 2 declaration in this action, there is a difference between 
q words ſpoken and words written, Of words ſpoken there 


cannot be a tenor, for there is no original to compare them 
to, as in the cate of words written; therefore in the 
declaration for words /puken, variance in the omiſſion or 
addition of a word is not material, it is ſufficient if ſv many be 
proved and found as are aftionable, But it is otherwile in the 
cate of words written; for though in deſcribing a libel, or 
other writing, there are two ways of pleading, either by 
the words, ſaying cj; tenor ſequitur, or in hace ver ba, &c. 
or by the ſenſe; if you declare on the words themſelves, 
any variance or miſtake is fatal, for tener means a tran{-ript 
or true copy: but in declaring on the ſente, ſuch an adher- 
ence is not required, and a vat iance is not fatal, 


14. Therefore where the declaration was for a libel fcundum 
tenorem ſequentem, and in ſetting out the ſentence, nw» was 
interted for zc:; though the tenſe remaincd the fame, the 
variance was held to be fatal, 


6. “As it is eſſential to a libel that it be publiſbed, it is 
% therefore neceſlary that gar ſhould appear from the de- 
& claration; but the word pub/ibed 15 not elientialy, nor is 
te there any technical form of words necettary, if it appears 
„% by any means either from the particular caſe, or in any 
„% manner that the libel was publithed,” 


en As where the count in the declaration was ** /or printing, 
pbinſtooe, in Ex- or c:1u/ing 19 be printed, a libel againſt the defendant in error, 
A N.. ina newſpaper,” and the error aſſigned was the want of the 
1037. rHaverment of pubiicution; the court held, That the tact of 
rinting a libel, though it might be an innocent act, yet un- 
leis qualified by circumſtances, ſhould prima facie be under- 
ſtood to be a publiſhing, as it mult be delivered to the come 
potitor, workmen, Sc. but printing in a mweu/paper admits 
of no doubt on the face of it, and jhall be intended to be a 
a publication, ualets the detendant thall thew that it was 
ſuppreſſed and never publiſhed : the court therefore gave 

judgment for the dctendant in error. 


Carpenter v. 7, The plaintiff need not in his declaration aver, © That 
3 " the words or charge Was no: truc,” for that is {upphed by the 
B.R. general allegation in the declaration, that the defendant 
Bull. N. P. 3. publiſhed them e and malicicr ſly, 
Pinkney v. 8. Where the libel has been publiſhed in different 
* nada Ne. © counties, the court will not change the venue into any 
64 e one of them, as where it is publithed in a newſpaper 
CM lav. + which circulates into many places;“ for the defendant 
+ «uy cannot lay in his affidavit, 4 That the cauſc of action aroſe 
647, in ſuch a county, and ng! elſewhere, 

But 
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But where the libel was in a letter, written from a 
place in the county to which it was moved to change 
the venue to another place in the ſame county, there 
the court changed the venue ; for the cauſe aclion areſe in that 


county only, 


So where the libel was a letter ww itten in York/hire to a per- 
fon in Germany, the court changed the venue to Tork/hirc; 
for the only part of the — out of which the caue 
of action aroſe, which happened in England, was in York- 
Sire, though the actual publication was in Germany, 


2, OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


1. The general iſſue in this action is nat guilty, or a denial 
that the detendant ſpoke the words in queſtion; or if ſpoken, 
that they were not actionable. 


2. Several ſpecial pleas in zu/iification are good, which ad- 
mit the fact, but deny the ſlander or defamatory intention. 


As the defendant may plead that the words were ſpoken 
by him as counſel in a cauſe, and that they were pertinent 
to the matter in queſtion; ſo that he may juſtify the ſpeak- 
ing them through concern, or the reading them as a ſtory 
out of an hiſtory ; or he may ſhew from the dialogue that 
they were ſpoken in a ſenſe not defamatory ; or he may 
give theſe matters in evidence on the general iſſue, for they 
prove him not guilty of the words malic:oufly, 


« And the defendant may juſtity by ſhewing the h- 
© cation of the words uted not to betlanderous, though they 


„% would otherwiſe import flander.” 


As where they were for calling the plaintiſf“ murtherer,“ 
the defendant may ſhew that it was in a converſation 
concerning the killing of hares, of which the plaintiff hay- 
ing ſaid that he had killed ſo many, that the detendant 
then ſaid he was a murtherer; but meant of bares, 


« But it is no juſtification of flanderous words that the 
ec defendant heard them frem anther for {in it he repeatedthem; 
&« for every One is an{weralle for the flander which he him— 
& ſelf propagates of another,” 


As where this action was brought by the captain of a 
ſhip againſt a merchant of B., tor ſaying that his veſſel 
was {cized, and he put into priſon at———, for ſmuggly 
corn: Ch. Juſt, Lie held, That proof of the defendant's 
having heard it read out of a letter, ana that he only reported the 

ftary, was no juſtification j but that he was anfwerable for 
L153 the 
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the reports which he propagated; and the jury gave g 


i damages, 
| oats ” So it is no juſtification of flanderous words, that the 
— — 38. defendant, ſuſpecing the plaintiff to have been guilty of the 


fact concerning which the words were ſpoken, had ſo uſed 
them concerning him. 


Co. 125 3. The defendant may plead that the words were true; 
373. « for it fo, it is damnum abſque damnum injuria : and the 
© truth of the words muſt always be pleaded.” 


Uoderwood v. For where in an action for words the defendant pleaded 
he lc Mot guilty, and offered to prove the words to be true in mitiga- 
tion of damages, the chief juſtice refuſed to permit him, 
ſaying that the judges had then come to a reſolution never 
to permit the truth of the words to be given in evidence under the 
general iſſue, hut that it ſhould always be pleaded; whereby 
the plaintiff might be prepared to detend himſelf, as well as 
prepare ” gp the ſpeaking of the words. 


— 


« ButRhe plaintiff after proving the words laid, goes 
« into evidence of other words, which ſhew the defendant's 
« 1l|-will to him, the detendant ſhall be allowed to give 
„% the truth of theſe words in evidence,” 


Colliſon v. As where the plaintift brought an action againſt the de- 
Loder, „O,: fendant forſaying He was a buggerer, and that he caught 
b. . er. bim in the fact.“ After proving the words, the plaintiff 
gave in evidence, chat at another time the defendant had 
aid,“ That he was guilty of Sodomitical practices.“ 7r/?, 
Burnet permitted the defendant to give the truth of theſe 
words in evidence; for the action not being brought for the 
ſpeaking of them, the defendant had no opportunity of 
pleading that they were true; and heing given in evidence 
in aggravation, the detendant ought to be permitted to 

thew that they were true in mitigation. | 


In the caſe of a libel where the proceeding is by afton, the 
defendant may plead that the words are true : aliter where the 
proceeding 1s by information or indictment. 


And where the libel contains a charge of fraud or crimes 
againft the plaintiff, the plcas ſhould ſtate what caſes ot 
traud or crime the defendant means to rely on, for ſo only 
can the plaintiff be prepared to meet them with evidence. 


ee 5 As where the libel was for publiſhing of the defendant 


i Term Rep, in the ncwſpaper, “ That he was at the head of a gang of 
745. fv, indlers,” and the defendant pleaded the truth of the 
words generally; it was reſolved on demurrer, That the de- 
1 fendant ſhould have ſtated the particular inſtances of ſwind- 

ling and fraud oa which he mcaat to rely, 


4. A 
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| &, te A Recovery of Damages in a former Aclion fer the ſame 
thords, is a good plea in bar, 


319 


And where a perſon has once recovered damages in an Per cur. 


vn account of ſpecial damage ; as the loſs of preferment, We, 
zohich may afterwards ariſe in conſequence of the words, 


Neither ſhall the plaintiff by any variation, omiſſion, al- 
tefation, or explanation, be allowed to vary the words, ſo 


as to ſuſtain another action; but the former recovery ſhall 
be held a ſufficient bar, 


5. Another good plea in this action is accord and ſatiſa 
© faction.“ 


*« But this muſt be executed, and a valuable confideration 
« in law,” 


For where to an action for words, the defendant pleaded 
an agreement between him and the plaintiff, that the plain- 


tiff having done a treſpaſs, that it was agreed that one action ſhould 


be ſet againſt another, On demurrer, the plea was ruled to be 
a bad one, 


So where to a like action the defendant pleaded an agree- 
ment between him and the plaintiff, that he ſhould con- 
feſs the wrong, and alk the plaintiff's pardon on his knees ; 
it was ay oh to be an inſufficient plea, for the conſider- 
ation was of no value in law. 


6. The /atute of [imitations is another plea in bar: as to 
which it is enacted by ſtat, 21 Fac. 1, c. 16, * That ac- 
tions for words muſt be cominenced within ws years af- 
te ter the words have been ſpoken.” 


Upon this ſtatute it has been held, 
1, That it extends not to actions for ſcandalum magnatum. 


2. Neither does it extend to cafes in which the ſpecial 
damage is the gift of the acuton, according to this diſtinction, 
V1z, Where the words are themſelves actionable, there the 
damages ſhall be held to refer to the words themſelves, and 
not to any ſpecial damage; and in ſuch caſe the ſtatute is a 
good bar. But where the words are not actionable without 
tpecial damage, there the ſtatute of limitations is no bar, for 
the action is for the ſpecial damage ariſing from the words, 
not for the words themſelves. 


3. This action extends not to fander of title, for that is 
not properly ſlander, but a cauic of damage, and the flan- 
der intended by the ſtatute is of the per fon, 
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OF THE EVIDENCE ON THE PART OF THE 
| PLAINTIFF, 


1. Though the words are in themſelves aftionable, the plain- 
tiff is not at liberty to give evidence of any loſs or injury 
he has ſuſtained by the ſpeaking of them, unlels it be ſpe— 
cially laid in the declaration : but atter he has proved the 
words as laid, he may give evidence of other expreſhons 
uſed bv the defendant as a proof of his ill-will towards 
him. : 


As where in an action for words which were proved, the 
plaintiff's counſel offered evidence of the /ame words ſpoken 
on days ſubſequent te that laid in the deciaration; It was ob- 
jected for the defendant that this could not be done, be- 
cauſe the plaintiff might have brought another action for 
them, and words actionable in themſelves could not be 
given in evidence in aggravation of damages. Mr. Fu/t. - 
Nares agreed that different we ds, atticnab.e in themſeives, could 
not be given incvivence by way of aggravation; but that 
the ſame words might, though ſpoken at different days. Ne 
ſaid this had been the practice, an with good reaton; for 
an action for words ſpoken but once, would in moſt caſes 
be deemed frivolous, as they might to be ipoken in a heat; 
and therefore a plaintiff is often under the neceffity of 
proving the flander repeated, in order to ſhew that it was 
malicious. 


So in ſuch caſe of words actionable, whatever ſpecial 
damage is laid the plaintiff may go into evidence of it, but 
net more: As where the words were, © You are a thief, 
and I'll prove you fo,” with a per quid, that by reaſon of 
them one Jahn Aer: y, and divers others, left. off dealing 
with him; the chief juſtice allowed the plaintiff to go into 
evidence as to i, but not as to the reſt. 


2. But if plaintiftdectares for wor not attionable, and lays 
ſpecial damage; if the plaintift aves not prove the ſpecial 
damage laid in the declaration, he muſt be non{uited, be— 
cauſe the tpecial damage is the viſt of the action. But 
where the words are themtelves actionable, and {pecial da- 
mage is alio laid; if the words he proved, the jury muſt 
find for the plaintiff, though the ſpecial damage is not 
proved. 


In the caſe of Browning v. Newman (ſupra) it is ſaid, 
that where the words were not in themtelves actionable, 
but the ſpecial damage is the giſt of the action, plaintiff 
may go into evidence of particular damages not ipcciticd in 


the 


. 
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the declaration. But J. Buller makes a gnere if it is ſup- 
ported by modern practice? 


But in general where ſpecial damage 1s laid, the evi- 
dence Iu correſpond with it. As where the ſpecial da- 
mage laid was, lots of marriage with 7. N. Lord Holt re- 
fuſed to let plaintiff go into evidence of lots of marriage 
with any body but F. N. 


3. © It was formerly holden, That the plaintiff was 
« obliged to prove the words preciſcly as laid; but that 
c ſtrictneſs is now laid aſide, and it is ſufficient to prove 
« the /ub/?ance of them: But the tenſe as well as manner 
« of ſpeaking them muſt be the ſame.“ 


As where the words were laid in the third perſon, 


He deſerves to be hanged for a note he forged on g.“ 


Proof that the words were uſed in the ſecond perſon, 
« Nu deierve, Sc.“ was held not to ſupport the decla- 
ration; for there is a difterence between words ſpoken in 
a paſſion to a man's face, and ſpoken deliberately behind 
his back, the firſt being more excuſable. 


So in an indiment, the words were laid to he ſpoken 
of a juſtice of peace in the execution of his office : at the 
trial, the juſtice was the proſecutor, and proved the words 
ſpoken, but that they were ipoken te him, It was ad- 
mitted that this was iuch a variance, that the defendant 
muſt be acquitted. 


4. If a colloquium: is neceftary to ſupport the action, 
(as in the caſe of words applied tc a trader) it muſt be 
proved; and for that fault in this caſe judgment was 
arreſted, 


So it has been held, That if the words are laid to have 
been ſpoken at a particular place, the place not being laid 
as a venue, but as a detcription of the offence, that it ought 
to he proved. Sed que. 


As in the caſe of a juſtiſication, which if it he local; 
as where the words were, “ hat plainiiff fole plate at 
Oxferd, it ſeems that the trial ought 1cgularly to be there; 
but this would be cured by a verdickt. 


5. Where the words are actionable, as referring 
ce to the perſon's profeſſion or buſineſs, though it muſt 
«« he proved that the plaintiftt was of the buſineſs or pro— 
&« fefſion laid in the declaration; yet it ſeems tutticient to 
& prove him ſo by reputation.“ 


Lg 


As where the action was by an attorney, charging him 
with having ſwindled a perſon out of a ſum of money, by 
hom 
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whom he had been employed in a certain ſuit, and 
threatening to have him ſtruck off the roll: the plain» 
tiff proved the words, and alſo his having been employed 
as attorney in that and ſeveral other ſuits. It was ob- 
jetted for the defendant, that the plaintiff ſhould have 
proved that he was an attorney, by producing a copy of 
the roll of attorntes ; but the judge was of opimion that the 
evidence offered was ſufficient; and on a motion for 4 
new trial the court concurred with the judge, 


6. In an information, indictment, or action for a libel 
publiſhed in a newſpaper, proof that the defendant gave bond 
at the Stamp Office tor the duties on advertiſements pub- 
liſhed in that paper, and had occaſionally applied there 
reſpecting it, is evidence ſufficient to fix him as publiſher, 


7. In an information for a libel, the witneſs for the 
proſecution proved, that it was ſhewn to the defendant, 
who confeſſed that he was the author, errers excepted : it was 
objected that this confeſſion, not being abſolute, in fact 
amounted to a denial that that was the very book charged, 
and ſo could not be given in evidence; but the chief juſ- 
tice admitted it, ſaying, that he would put the defendant 
upon proving that there were material variances, 


4. OF THE VERDICT, JUDGMENT, 
AND COSTS; 


I. AS TO THE VERDICT AND JUDGMENT, 


1. Though all the actionable words laid in any one 
& count of the declaration be not proved, yet if any 
© actionable words are proved, damages ſhall be given for 
* thoſe,” 


As where the words were, © J have been to Newgate 


to ſee a poor young fellow, who is going to be wrong- 


fully tranſported by a very baſe woman (innuendo, the 
plaintift's wife); ſhe got a perſon to arreſt him falſely for 
a debt of 1o/. and was not content with that, but ſhe 
afterwards ſwore a falſe debt againſt him for 100 J. and 
has ſworn a robbery againſt him, and tranſported him 
falſely.” The defendant pleaded the general iſſue, and 
at the trial all the words were proved, except as to the 
words, ** ſhe ſwore a falſe debt.” The chief juſtice di- 
rected the jury not to give damages for the words not 
proved, but to give them for the reſt ; and they did fo, 
On a motion to ſet aſide the verdict, the court held the 
judge's direction to be right, 


2. In 
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a. In an action for words where ſome actionable words 
dre laid, and ſome not actionable, and evidence given 
of both ſets of words, and the jury find a general ver- 
dict, if there was any evidence which applied to the bad 
counts, it being impoſſible to ſay how the jury apportion- 
ed the damages to the counts, and which they found ; 
there the court will grant a wvenire facias de nova: but 
where the evidence applied at the trial only to the good 
counts, there a general verdict may be altered from the 
Judge's notes. 


But if theſe words are in one count only, the court 
will intend that ſuch as were not actionable were only 
added to ſhew the malice of the party, and that the dama- 
ges only were given for ſuch as were actionable. 


But if the jury find a general verdict on particular 
counts, and damages entire, and any of them is bad, the 
Judgment in that caſe ſhall be arreſted, 


2, As to the Cos in this action, 


It is enacted by ſtat. 21 Fac, 1. c. 16, © That in acti- 
'« ons for words, if the jury give damages under forty 


66 ſhillings, that the plaintiff ſhall have no more coſts than 
« damages,” 


On this ſtatute it has been decided, 


1. Where the words are not of themſelves actionalle, but 
the conſequential damages are the giſt of the action (as 
here for calling plaintiffs wife an whore, per quod ſhe loſt 
her cuſtomers) though the damages are under forty ſhil- 
lings, yet the plaintiff ſhall have his full coſts; for it is 


not the words but the ſpecial damage which is the cauſe of 
action in this caſe. 


But it was further held in this caſe, That though the 
court are bound by /at. 21. Jac. 1. and cangot increaſe 
the coſts where the damages arc under forty ſhillings ; 
yet the jury are not bound by the ſtatute, and may 
give 10 l. coſts where they give but ten pence damages. 


2, But where the werds are afionable of themſelves, and 
ſpecial damage 1s laid, if the damages are under forty 
ſhillings, the plaintiff ſhall have no more coſts than da- 


mages; for the action is fer words, though the ſpecial da- $ 


mage is alſo laid, 


It has been ſaid, that in a cafe of Denny v. Vieg, Bull. 
N. P. 10. that this doctrine had been oyer-ruled. 


But 
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* | 
But in this caſe from Blaci one Rep. which was in the 
Common Pleas, the doctrine was admitted, and held to be 
expreſs law on the ſubject. 


So where any other diſtinct offence is coupled with 
tc an action for words, if there is a general verdict, it is 
& not within the ſtatute,” 


As where the action was for words, and al/o for procurin 
the plaintiff to be taken and brought before a juſtice of 

ace: verdict for the plaintiff, and damages two fhil- 
lings and ſixpence. It was held, That the plaintiff ſhould 
have his full coſts; for it was not an action for words only 
and the reſt aggravation, but for two diſtinct offences, 


4. In an action for words not actionable, the plaintiff 
was nonſuited, It was moved that the defendant ſhould 
have no coſts, as they ſhould only be given where the 
plaintiff could have, if he recovered, which here he could 
not, as the words were not actionable ; but the court 
over-ruled the diſtinction, and the defendant had his 
coſts, 


CHAP. 
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CHAPTER XL 
The Action of Malicious Proſecution. 


HIS is an aQtion whereby damages are recovered 
for any action againſt or proſecution of any one, 
either by ſuit, indictment, or other legal proceſs, where 
ſuch action or proſecution appears to ariſe from an 

corrupt motive, and to be without any ground or caule 


for the lame, 
* 


In treating of this action, I fhall firſt conſider, For 
what ſuits or proſecutions it lies. 2dly, Of actions on 
the caſe, in the nature of a conipiracy, zdly, Ot the 
pleadings, 4thly, Ot the evidence, Sthly, Of the 
damages. 


, FOR WHAT SUITS OR PROSECUTIONS 
THIS ACTION LIES. 


1, To bring a civil aim, though the plaintiff has no 
rounds, is not actionable, becaute it is a claim of right, 


Savill Ve 
Roberts, 


and the plaintiff finds pledges of protecuting is amerceable Salk. 13. 


pro falſo clamoare, and is liable to coſts, 


But to this as a rule are certain exceptions, 


I. © As if a perſon for the purpoſe of vexation, and 
of holding a perſon in cuftody, ſues him for a greater 
& debt than ts really cue, As by tuch means he may ſuffer 
long impriſonment from inability to find bail,” 


As where the plaintiff declared, that being indebted to 
the defendant cui in the ſum of 401, that he for the pur- 
poſe of holding him to excefſive bail, and fo keeping him 


in gaol, ſued out a writ, and had him held to bail jor 5000 l. 
In conſequence of which he was for ſeveral days detained 


in gaol. The plaintiſt recovered for this ſpecial injury, 


and had judgment accordingly. 
So 


Daw v. Swaüine. 
1 Sid. 424. 


526 


Skinner v. 
Gunton, & al. 
1 Saund. 228. 


Goa v. 
Wilcock. 
3 Will 30z. 


Atwood v. 
Monger. 
Style 373, 


Watort, ouſe v. 


Baud. 
Cru. Jac. I 33s 


MALICIOUS PROSECUTION. 


So where the plaintiff declared, That the defendant 
not having any cauſe of action, had cauſed the plaintift to be 
arreſted for 300 l. whereby he was detained in priſon for 
a long time,” We, The plaintiff recovered for the in- 
Jaa | | 

But in ſuch caſe it has been held, That the action will 


not lie for arreſting the plaintiff without cauſe of action, 
if he be not held to exceſſive bail. 


2, Where there is a good cauſe of action; as where a 
debt 1s really and bona fide due, but a ſtranger without the 
privity of the perſon to whom the money is due, ſues out a writ 
and arreſts the debtor for it, he may maintain an action for 
it, though he was then actually liable to be ſued by the 
real creditor ; the party who made the arreſt having no 
cauſe of action himſelf, nor authority from the real 
creditor, 


3. Where there is a good cauſe of action, but the 
« plaintiff ſues in a court which has not cognizance of the cauſe, 
« this action will lie: But in ſuch caſe it ſeems that it 
« ſhould appear that the plaintiff knew that the court had 
c not cognizance of the cauſe.” 


As where the action was brought for arreſting the 
plaintiff in this action by proceſs out of the court of 
Bridzewater, when the caute of action did not ariſe with— 
in its juriſdiction, and the plaintiff recovered : on a mo- 
tion for a new trial, the court were of opinion, That the 
mere ſuing of a perſon in an inferior court not poſſeſſing 
juriſdiction, was not of itſelf a ſufficient foundation for 
this action, une it appeared that that circumſtance was known 
to the plaintiff in that action, and alſo ſome degree of ma- 
lice appeared : as here the cauſe of action arifing in 
Taunton, where the plaintiff might have been ſued, but 
the defendant arreſted him publicly at a fair at Bridges 


water, 


So where the action was for cauſing a falſe preſentment 
to be made againſt the plaintiff before the conſervators of 
the river Thames, in a matter which did not appear to bo 
within their juriſdiction, this action was held well to lie, 


„ So for ſuing a man in the Eccleſiaſtical Court for 
© matters not cognizable there, this action hes,” 


But in ſuch caſe the court muſt want eriginal juriſdiction 
of the cauſe; for the action will not lie if the action is 
from its nature ſuable there, but happens to be barred 70 
the defendant's plea. As if it was for tithes of wo2d, whic 
atterwards 
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afterwards appeared to be timber, for which no tithe is due: 
ſuits for tithes generally, being ſuable in the Eccleſiaſtical 


Court, but not tithes of timber. 


4. © Though the action be brought in the proper Hob. 260. 
* court, yet may this action be maintained, if the ſuit 
* or proceeding is utterly without ground, and that knavn to the 
« per ſon himſelf, for the undue vexation and damage to the 
« plaintiff,” 


As where the defendant had ſued out a ſecond eri facias, Waterer v. 
and told the plaintiff's goods, though be had taken before other — 
goeds under a former fi. fa. and in this caſe 1t was moved 
in arreſt of judgment, that this having been a civil pro- 
ceeding that the action would not lie; but the court held, 
That the former ff. fa. being known to the defendant, 
that this ſecond one was clearly malicious : but if he had 
not known of the tirft fier; facias, that the action would not 
have lain, 


5. So this action was held to lie for ſuing the plain- . 
tiff in the Spiritual Court, and cauſing him to be excom- 1 Vent. 88. 
municated als fraudulenter & malitioſe, without giving bim 1 Lev. 292. 


notice. 


6. It is not neceſſary that the firſt action ſhould have 
& been heard and decided in the defendant's favour ; for 
6 this action equally lies for any graundleſs proceedings what 
© ſoever. 


For where the plaintiff declared that the defendant, in- Martin v. 


wang to deprive him of his liberty without any probable 1 
i ich. 27. 
grounds, ſued out a writ of privilege out of C. B. and Car. 2. C. B. 


after an appearance put in by the plaintiff, that defend- Bull. N. P. 1 


ant, knowing he had no probable caufe, ſuffered himlelf to 
be non-ſuited, the action was adjudged well to lie. 


7. But when this action is brought on the ground of 


ea former civil ſuit having been commenced againſt the 


& plaintiff, it is to be obſerved,“ 


1ſt, That this action muſt not be brought till the Farrell v. 
former action has been determined; becauſe till then it Nunn, 
cannot appear that the firſt action was unjuſt. 2. That 8 
there muſt not only be a thing done amiſs, but alſo Bull. N. A 


a damage either already fallen upon the party or elſe 3. 
inevitable, 


2, © Such are the reſtrictions under which this action 
* may be brought for civil /uits: But it alſo lies for a 
„% malt» 


Hob. 260, 266, 
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© malicious preferring of an indittment, information, or pre- 


e /entment againſt any one,” 

1. If a man is indifted for any crime that may injure 
his reputation or fame, he may have this action; for he is 
falſely ſcandalized by the malice of his proſecutor, and 
this is a damage, and for which the law gives an action. 2, 
If a man is indited for any offence that ſubjects him to 
peril of life or liberty, and for which he may be puniſhed, 
he may bring this action, for he is endangered in that re— 
ſpec, and receives a damage, 3. If a man be faliely and 
malicioutly indicted, though it neither touches his fame 
nor liberty, yet may he have this action for the expence 
and injury wu his property in defending himſelf on the in- 
dictment. 


Upon theſe ſeveral cafes it is to de obſerved, 


1, That this action will lie though the ind:fiment is bad, 
fo that the party could not have been cynwitted on it; as where 
it was for perjury, and the perjury was ſo ill afſigned, 
that an exception was taken to it by the judge, and the 
party acquitted without examining any witnefles ; yet 
this action was held well to lic, the indiQmment ſerving all 
the purpoles of malice, by putting the party to expence and 
expoſing him. 


Therefore when the plaintiff had been indicted as con- 


fable, tor permitting a priſoner to eſcape, and had been 


acquitted for want of form, he being headberough, and 
not conſtable, and having brought an action for malicious 
proſecution was nonſuited, the judge being of opi- 
nion, That the action could no; be maintained, as he had nat been 
acquitted on the merits; the nontuit was ſet afide, the court 
holding the above doctrine to be the clear law on the 
ſubject, 


2. If the 1ndifment has been not found by the grand jury, 
yet may this action be maintained; for by the preferring 
the indictment the party has been expoled, harratled, and 
put to expence, 


3. Expence alone will be ſufficient to maintain this 
« action.” 


For where this action was brought for maliciouſly pro- 
ſecuting the plaintiff and his wife for receiving ftolen 
goods; and on Not guilty pleaded, the jury found for the 
defendant as to prolecuting the huſband, and for the 
plaintiff as to the proſecution of the wife; and it was 
moved in arreſt of judgment, that the huſband ſhould not 
have judgment on this, as the wife ſhould be joined : but 
the 
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the court held, That the expence alone which the huſband 
had heen at in her defence would ſupport the action, though 


he himſelf was in no danger, 


„„ But in general, in all cafes in which this action Bull. N, P. 
ce js brought, the plaintiff muſt thew malice in the de- 14. 
« fendant, and want of a probable cauſe; and both muſt 
© concur.” 


But from the want of a probable canſe, malice may be, per cur. 
and moſt commonly is implied: but from the moſt ex- 4 tur. 1974. 
reſs malice the want of a probable cauſe cannot be im- e 

plied. For a man from a malicious motive may take up Jobnttone "4g 
a proſecution, or he may from circumſtances which he Son, 
really believes, proceed upon apparent guilt; and in neither | magna 
caſe 1s he liable to this action, ow” 


&« Tn trials therefore in this action, if the plaintiff can 
cc prove either from the circumſtances of the caſe, as 
ho S having a verdict, an acquittal, Oc. that the ac- 
&« tion or proiecution was groundlets, ana ſo that there 
cc was no probable cauſe, it ſhall be tuthcient, unlets the 
& defendant can ſhew ſatisfactorily to the court, that there 
& was a probable cauſe,” 


As where the plaintiff brought this action againſt the Repnotd: e. 
defendant, for having (cized ſixty-one hogtheads of Kennedy. 
brandy on board his ſhip, which brandy was condemned 232: 
by the ſub-commifſioners of excite, but which condemna- 
tion was reverſed by the comm. [Juorers of appeal, After a ver- 
diet for the plaintiff, judgment was arreſted; for the brandy 
having been condemn. d by the Jab-cemmiſhonerss of erciſe, thew ed 
that there was ſome probable caute for the ſeizure, ſo 
that one ground of this action failed, viz, the want 
of a probable cauſe ; and the detendant had judgment. 


So where the action was for putting the defendant under fohnftœe v. 
an arreſt on board his own ſhip for diſobedience of or- Sutin, in error, 
ders, of which he was afterwards acquitted by ſentence of Term Rep. 153. 
a court martial, and the plaintiff had a verdict : it being 
for a matter properly cognizable by a court=martial, and 
for which ſome probable caulc appeared, the judgment was 
arreſted, 


* And what ſhall be deemed a probable cauſe, i is matter 
upon which the court ſhall decide, not the jury.” 


” 


As in the two caſes laſt mentioned, 


So where the plaintiff having brought an action againſt Gelding v. 


the defendant for a malicious Proiec ution tor peijury, Mich. 3 G. 2 
ich ? . 


and obtained a verdict: upon a motion tor a new trial, the Ball. N. P. 14. 
Mm court 
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court ſet the former verdict afide, it appearing from the 
notes of the judge, that there was a probable cauſe ; not as 
being a verdict againſt evidence, but againſt lat. 


Mor zan v. And note, "That where a juſtice of peace without any 

. regular information before him, grants a warrant to ap- 
L s 8 ; a : 

225. prehend' a perton on a ſappoled charge of felony, and 


commits him to priton on tuch charge, this action will not 
he: tor the immediate ac, the arreſt and impriſonment 


is the offence, and theretore the action ſhould be treſpaſs, 
Ui S at mis. | 


zd. OF AN ACTION ON THE CASE IN THE 
NATURE OF A CONSPIRACY, 


Finch's Law, An action on the caſe in the nature of a conſpiracy, 
305. lies where two or more combine for the purpoſe of pre- 


terring indictments, charging crimes againſt any one 
without toundation, or otherwiſe conſpiring to pre— 
judice a man wrongfully, either in perſon, fame, or 
property. 
r 1. There are four incidents to a conſpiracy. 1. It 
g Co. 35 d ought to be diſcloſed by ſome manner of proſecution, 
. or by making of honds or promites to one another, 2. It 
ought to be malicious for unjuſt revenge. 3. It ought to 
be falle againſt the innocent. 4. It ought to be eut of 
court voluntarily, 


* 2, * Bur there is a diſtinction between an action of 
«© conſpiracy, properly to called, and an indictment for 
6 2 contpiracy a 


g C2. 55.0. 1. © An aQion of conſpiracy, properly fo called, lies 
& not unlets the party has been indided & legitimo modo 
© wcgiitetatts, tor ſo are the words of the writ ; but it ſeems 
e that an indictment for a conſpiracy will he where there 

has been a falſe conſpiracy among many, though nothing 

& has been put in execution,” | 


3 


« So there is a difference between an action of con- 
0 ſpiracy and an action on the caſe in the nature of a 
% conſpiracy.“ 


Subley v. Mott, For if an action of conſpir cy is againſt two or more, 


2 Will, 21% F all but one are acquitted, judgment ſhall not go againſt 
lum: but where the action is cale in the nature of a 
conipiracy, againſt two or more, then one only may be found 
| guilty, ; 
N 
ö 3. © And 


i a MEE 
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2, © And this being in fact an action for malicious 
& p roſecution, with this difference, that an action for a 
© malicious proſecution may be brought againit one only; 
tc hut an action on the caſe in the nature of a conſpiracy, 
« muſt be againſt more than one, or againſt one, charg- Mil: v. Mills, 
ing that he, together with J. S. or others, had conipired © Car. 439, 
ing tha 5 LOC 7 , | 241. 
© to indict the plaintiff, or charge him with a crime, the 
& grounds of the action therefore arc the ſame.” 


As where an action on the caſe in the nature of a con- Skinner, v. 
ſpiracy, was brought againſt the defendants for caufing 1 
the plaintiff to be arreſted, and held to bail, where there e 
was no cauſe of action, the plaintiff recovered. 


So though the bill of indictment has been not found by Horde Cordery 
the grand jury, yet this action will lie for the conſpiracy, _ 
as betore in the caſe of malicious proſecution, 


3. OF THE PLEADINGS AND EVIDENCE. 
AND FIRST ON THE PART OF THE PLAINTIFF, 


1.“ As this action is founded on the injury received 
« from a groundleſs or malicious ſuit or protecution, it 
*« muſt therefore appear to the court to have been ground- 
© leſs. The declaration therefore ſhould always ſtate Farrel v. Nunn. 
that the ſuit or proſecution had been decided in favour 38 = 
& of the plaintiff, for from the acquittal or diſcharge EATS RTP 

0 P bl q 89 
© the preſumption is in favour of the plaintiff's inno— 
5 cence; and till acquittal, it cannot appear that the firſt 
„was unjuſt,” 


As where this action was brought for a malicious pre- Fisher v.Briftow. 


ſentment of the plaintiff for inceſt, in the Ecclefiaſtical Post. 205. 
Court of Huntingdon : on demurrer to the declaration, 
it was held to be bad, it not being ſtated {hat rhe pro- 
ſecution was diſpoſed of and at un end, any! nt endings 
for ſo a man might be found guilty in and yet 


* 


. * - Po 
recover in thearotecution Hes A 
So where the action was for malicionfly preferring an Lewis v. Farrell. 
indictment againſt the plaintiff; on demurrer ea—the—s * Ara. 114. 
<Hretment for cauſe, That it was nat lated how the indictment 
was diſpoſed of, the defendant had judgment. 


9. 7 Mo 
44 6a 


And it is not ſufficient to ſay, “ That the plaintiff Morgon v. 
was diſcharged trom his impriſonment ;” it thould ſtate 8 
the proſecution to be at an end: fora man may be diſ- 2 tet "ba 
charged though not acquitted, 225. 


Mm 2 But 
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Skinner v. But the defendant ſhould take advantage of the not ſets 
1 ting out the deciſion of the caſe in the declaration by plcay 


for it will be cured by a verdict, 


Robins v.Robins, 2, If this action is brought for maliciouſly holding the 

Salkeld 15. defendant to bail, the declaration ſhould ſtate, ** That 
the plaintiff being indebted to the defendant in ſuch a 
fum, thai defendant had ſued out a writ for ſo much more, 
on purpoſe to hold him to bail in that action;“ it is not 
ſuffcient to ſay, * That defendant cauſed him to be ar- 
reſted, and though he offered a common appearance, yet 
that he held him to bail where no bail by law was 
required; for otherwile the extent of the injury does 
not appear, 


Parns ve Cone 3. Where the declaration ſets out the proceedings to 
— &« have been in a court that had authority of the tubjeRt 
Cru, Jac. 32». 


matter, it need not exactly copy the hie of the court, 
& us let out in the record ; though if a court of a different au- 
& thority had been defcribed, it would be bad.“ N 


Buſhy'y Waiſon. Therefore where the declaration in this action ſtated, 


1 8 That at a general quarter Hon, of the peace tor Midaleſex, 
the defendant had indicted the plaintiff, of which he 
was afterwards acquitted, Sc.“ On producing the re- 
cord in court, it appeared that the indictment was found 
at the general ens only; the plaintiff at the trial was 
non-ſuited for the variance; but the court ſet the non-ſuit 
aſide, the ſeſſions appearing to be the ſame, 

Anon, But where the malicious proſecution complained of 

Caſe K. B. has been by indiQment, the declaration ſhould correſpond 

555. ſubſtantially with the indid ment, and therefore where the 
indictment had been tor fttealing unum ſinticulum, and the 
declaration laid it for ſtealing unum ſiniticulum, the variance 
was held to be fatal, 

4. toras the declaration in this action ſets out all 
the proceedings in the former ſuit, on which this action 
is founded, any mitrecital is fatal if in a material 
«6 part. 

Franklyn v.“ For where the declaration ſtated, 1ſt, That the indict 

_—_— lit ment was preferred in the year of the reign of George III. 

Af. 1773. king of Great Britain, &c. and the indictment produced 

MSS. Wis King over Great Britain. 2dly, It ftated, That the 


indictment was againſt the peace, Sc.; but in the indictment 
produced theſe words were wanting, gdly, It ſtated, 
I hat the indictment was preferred and tried at a ſeſftons 
Lolden before the juſtices in and for the aid county; and in 
the indictment it was only the juſtices in the ſaid county: 
thcle variances were objected for the defendant, Mr. 


Juſtice 


4) 
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Juſtice 4/urft over-ruled the firſt, the averment being the 
ſame in ſubſtance, which was ſufficient ; but he allowed 
the two laſt; for by the omiſſion of the words © againſt 
the peace,” the indictment was bad, and therefore thote 
words were material: and as to the third objection, That 
a man might be a juſtice in a county, though not for it, 
and therefore that was bad : So the plaintiff was non- 
ſuited. 


So where the declaration after ſetting out the record 
of an indictment preferred againſt the plaintiff, its removal 
bycerttorari into x. B. and detend:nt having there traverſed, 
it went on, and ſtated.“ That the ſaid traverſe after- 
wards, to wit, on the 25th day of February, ar, &c, came on 
to be tried,” and then ſtated the acquittal. At the 
trial the copy of the record of the indictment produced 
in evidence, ſtated the award of the jury procels, “ if the 
chief juſtice ſhall come, Sc. on Tueſday next after the end 
of the ( Faſter) Term,“ Sc. Sc. at which time the defend- 
ant was acquitted, At the trial it was objected, that the 

laintiff could not prove the allegation of his acquittal but 
þ record, and that this record proved it on a day dit- 
ferent from that laid in the declaration; and fo the va- 
riance was fatal, It was anſwered, That the day laid in 
the declaration was under a v:z. and fo was immaterial, and 
that the party might ſhew the true time, Lord Kenyon was 
of opinion, T hat he could not admit evidence to contradict 
the record; and nonfuited the plaiatitf, On a motion for 
a new trial, the court concurred with the judge, that it 
was a material allegation though laid under a viz, and 
that the variance was fatal ; thoug they agreed that the 
declaration might lay the acquittal on the firſt day of the 
fittings, and prove it on any other day in the ſame /utings, 
and it would not be fatal, as the whole fittings were to be 
conſidered as one day, x 


2, OF THE PLEADINGS ON THE PART OF THE DEs 
FENDANT, 


1 * As to ſupport this action there muſt both appear 
ce to be malice and a want of probable caute, though ex- 
& preſs malice be proved; yet if defendant can prove a 
“ probable cauſe, he ſhall have a verdict ” 


Therefore the defendant's plea ſhould ſhew what cauſes 
and grounds of ſuipicion he had to protecute the plain— 
tiff: as if it was for indicting the plaintitF for felony, 
he ſhould ſhew his grounds for ſuſpecting him, as that he was 
found on the ſpot, &c, 

M m 3 So 


Pope v. Foſters) 
4 Term Rep. 


399 


Bull. N. P. 


14. 


Knight v: 
ermyn. 


Oro. Eliz. 134. 
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Johnſon et x So he ſhould ſhew that a felony was committed, and 
yy WT" if there was nobody preſent at the time of the ſuppoſed 
Alban. felony but the defendant and his wife, their oath at the 


trial of the indictment may be given in evidence to prove 
the felony, 


* 


Fain v. Rochef. . 2+ So in caſe in the nature of conſpiracy, the plea 
ter & al ſhould ſet out the caſe as it was, and the circumſtances in- 


Cro. Elz. 871. ducing the defendants to prefer their bill or indictment 
againſt the plaintiff, 


Chambets v. And where the defendant fo ſets out the ſpecial mat- 

Taylor. ter, he · need not traverſe the e & melitioſe laid in the de- 

Cro. Eliz. 90. | * . f 1 . - * * 
claration, ſince he ftates the facts which the plaintiff 
might have traverſed. 


4. OF THE EVIDENCE. 


1. OF THE EVIDENCE ON THE PART OF THE PLAIN4 
TIFF. 


* 


croke v. Doul- I. Inan action for maliciouſly holding the plaintiff to bail, 


s- the court held it, iſt, That it was not neceſſary to prove 
E. 22 G. 3. ; 2 | | 

Bull. N. p. that there Was any affidavit 97 debt to bod the 40% nda ut 0 bail, 
14 laſt Ed. for that the ip dortement on the writ was ſufficient. 2dly, 


That if the declaration had averred that ſuch an affida vit had 
been made, an 9ffice-co;y of it winld have been ftufficient ; 
but if it were ſtated to have heen made by defendant him- 
ſelf, perhaps the original affidavit itſelf ſhould be pro- 
duced aad proved, 


Morriſon v. 2, If this action is for maliciouſly indicting the plain— 

—_ R pa tiff for a felony, on which the defendant has been acquit— 

abs ted, there muſt be copy of the record and acquittal from the court 
ewhere the trial was had, and which muſt be granted by 
that court, produced in evidence: but where the indict— 
ment is only for a mi/demeaner, as for keeping a diſorderly 
houte, ſuch a copy is not neceſſary. Here tne clerk of 
the ſeſſions attended with the record of the acquittal for 
the miſdemeanor at the ſeſſions, and it was held to be 
good evidence. 

Carth. 421. As therefore the court where the acquittal was, muſt 

3 Black grant a copy of the record and acquittal, in order that 


Com. 126, the plaintiff may maintain his action, and it is diſcreti- 


onary in them to grant or withhold ir, it is therefore uſual 
to deny a copy of the indictment where there has 
been any, the leaft, probable ground to found ſuch a pro- 
ſecution on, 


But 
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But where the plaintiff and another were indicted for ran v. Lewis 
forgery at the Old Bailey, and acquitted, and a copy of 1 Sta. 1122. 


the indictment and acquittal granted to the other en; in 


this action which was for the malicious profecution, the 
plaiariff offered the copy of the indictment fo granted in 
evidence; and the order at the Od Bailey was read by way 
of objection : but the chief juſtice admitted it, ſaying, 
That an order was not neceſſary to make it evidence, nor is 
it ever produced in order to introduce it: fo it was read, 
and the plaintiff obtained a verdict ; Which the court refuſ- 
ed to tet aſide. 

2, The plaintiff may give in evidence the ſubſtance Clyton v. 

- 1 4 Nelton. 

of that given on the indictment, and the charges of the pg CY 
acquittal, and the circumſtances which ſhew that the Mideleſes, 
proſecution was malicious and without probable cauſe ; Per Parker, 
and he may likewiſe give in evidence the circumſtances of aN. p. 13. 
the defendant, in order to increate the damages. | 


As in this caſe, in evidence of malice, the plaintiff Chambers v. 
was allowed to give in evidence, adveriiſements put into the egy 
"ak by the defendant, mentioning, that the indictment | 

ad been found againſt the plaintiff, and other ſcandalous 


matters, though an information had been granted for 


them as libels.. 


3. The defendant's name on the back of the bill is ſuf- J-bvfon &. 
ficient, and the beſt evidence of his having been ſworn .d! 8 
to the bill; to it may be proved that he was a witneis 


without having the bill. 


But a perſon's name being indorſed is no evidence that quhegton v. 
he was proſecutor: for in this cate it was the name of the Fugei. 
juſtice and others, who were to give evidence, en 


In an action for a malicious profecution by indicting the p14. 


' plaintiff at the quarter ſcthons, the defendant produced Wilkams. 


BS. l "HH ; - : 3 Monmouth 
the original indictimc Which was admitted: but it beine | 
original indictment, : 8 Loot AT 19h 


objeAed, That though this was admitſible evidence to Iss. 
prove the defendant the proſecutor, by thewing his name 
on the back of the bill, yet it was no evidence as to the 
caption, which is a material averment in the declaration, 
vix. that the quarter ſeſſions were held at ſuch a place and 
time, and before tuch juſtices : Juſtice mot was clearly 
of opinion, That this could not be ſupported by parol 
evidence of the minutes of the ſeſſions; but that tor this 
purpoſe a record ſhould have been made up, and the origi— 
= þ a copy, produced: So the plaintiff was non— 
u:ired, 


In an aQtion for maliciouſly holding the preſent plaintiff Rogers v. 


to bail when nothing was duc, and in which the defendant Maude. 
= Tavmon, Lent 


Mm + had Atl. 1755. 


M58. 
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had been nonſuited: to prove the holding to bail, an effice« 
copy of the affidavit made by the defendant(then the plaintiff) 
was offered in evidence. It was objected to, that the ei- 


ginal affidavit iel ought to be produced: but Juttice Buller 


taid, "I his evidence had been held ſufficieut, in a-caſe from 
the home circuit, and that he had held the writ as indorſed 
ſufficient evidence : the plaintiff then offered evidence 
as part of her damages in this action, the cis ſhe had been 
ut to in ds/enti g the former action; to which it was objedted, 
that theſe coſts having been taxed upon that aQion and 
paid to the preſent plaintiff, that ihe could not go for 
them again in this ation, E Contra, it was inſiſted, That 
as the extra coſts always exceeded the taxed coſts, that 
they might go for theſe : and the defendant's counſel furs 
ther objeted, That the giſt of the preſent action being 
the arreſt, that no coſts could be proved as damages, but 
thoſe occaſioned by the mere arreſt: and the judge re- 
jected the evidence, apparently on both grounds. 


4. If the plaintiff declares for a malicious indictment of - 


which he was lawfully acquitted, if on the trial it appears that 
he got off by a ve proſequi, the evidence will not main- 
tain the declaration; tor a nol projequi is only a diſcharge 
to the indictment, but no acquittal of the crime, But if 
the party had pleaded Not Guilty, and the attorney-ge- 
neral had confeſſed it, that would ſupport the declaration. 


5. In this caſe, which was that of the C:c> Lane ghoſt, 


the court held that there was no need of proving the attual 
fatt of the defenuants meeting and conſpiring tegether; that that 
might be collected from collateral circumſtances. It was 
on an ie mation : ide quere if there is any difference in 
the caſe of an action? 


IJ. OF THE EVILENCE ON THE PART OF THE 
DEFENDANT, 


Though an action will lie for a malicious proſecution, 
yet it is not to be favoured : therefore it the ndiftment 
has been found ty the g1and jury, the defendant thall not be 
obliged to ſhew a probable cauſe ; but it ſhall lie on the 
plaintiff to prove expres malice, However, if he can, 


the defendant ſhould give evidence of a probable cauſe, 


and for this purpoſe, proct of the evidence given on the 
indictment is good, And where the fact lies in the Know- 
ledge of the defendant himicif, he muſt ſhew a probable 
caute, though the indictment be found by the grand jury, 
or the plaintiff ſhall recover without proving expreſs 
malice, | 

80 
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So in an action for malicious proſecution, Lord Hard- veridsle v. 
wick ſaid, That actual and expreſs malice need not be Manſall. 
: b he defend ſhew M-96.w , 
proved; but it was incumbent on the defendant to ſhew ss. 
robable cauſe for the proſecution ; for without that, the 


aw will imply malice in the firſt proſecution, 


5. OF THE DAMAGES. 


1. The foundation of this action being malice, and the Farmer v. 
want of a probable cauſe, the court refuſed to grant a new Pali. 

. 4 Burr. 1972s 
trial for exceſſive damages, though no 1njury had hap- 
pened to the plaintitt's trade or reputation, and the ſum ex- 
pended in his defence was much leis than the damages 


iven; for the court held, That the malice ſhould enter into 
the confideration of them, 


2, How far the jury may fever in the damages it has Lane v. San, 
been decided; tha! where this action was brought againſt teloe. 
the proſecutor of the indiè ment, and the juſtice who had * . 79. 
committed the plaintiit, and the jury gave 2000. damages 
againſt the proſecutor, and 20/7. againſt the juſtice, Ch. 
8 ing took the verdict ſo, But in this caſe, againſt Longeld v. 
everal detendants the jury gave 800/, damages win Þe one, Banccoft. 
and 100 J. each againſt three others. Lord Raymond ſaid, * S. 91% 
it could not be done; and a verdict was given for 11004. 
againſt them altogether, ideo quære. 
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CHAPTER XII. 


The Action of Trover. 


ROVER is an action which lies where one man gets 


poffeſhon of the goods of another by delivery, ſind- 
ing, or otherwiſe, and refuſes to deliver them to the on- 
er, or tells or converts them to his own uſe, without the 
content of the owner; for which the owner by this action 


recovers the value of his goods. 


In this action the defendant is ſuppoſed to have come 
legally into poſſeſſion of the goods, and the wrong done, or 
the giſt of the action, is the illegal converſion of them to 
his — uſe; without which the action cannot be main- 
tained. 


1 ſhall in this action conſider, iſt, Tlie nature of it, 
with reference to the things for which it lies: adly, With 
reference to the perſon: 3dly, The pleadings : 4thly, The 
evidence: 5thly, The damages and colts. 


i, OF TROVER WITH REFERENCE TO THE 
THINGS FOR WHICH IT LIES, 


1. IN THIS ACTION THE VALIDITY OF SALES MAY 
| BE TRIED, 


Theſe are, iſt, Sales by the intervention of a faQor or 
agent: 2dly, Sales by the ſheriff : 3dly, Sales of ſtolen 
goods: gthly, Sales void by ſtat. 13 of Ex. 


1. Of Sales by the Intervention of a Factor or 
Agent. 
I. If goods are nt delivered to a factor or agent, but 


& he is only impowered ts ſei! by the principal, this (hall not 
&« preclude the principal himſelf from telling them.“ 


For where the defendant, being owner of a great quan= 
tity of malt, then being on board a veſſel, impowered one 


Ale 93 W Smitha broker to {ell it; before Smith fold it, the defend- 


ant 


1 
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ant himſelf had fold it, but Smith had no notice; after- 
wards Sith fold it to the plaintiff, who brought trover for 
it ag4inft the defendant : it was at firſt doubtful whether 
Smith the broker would not be liable to the plaintiff, as he 
could not pertorm his bargain, though it was without his 
default, ſo that his ſale ought for that reaſon to be held 
valid: but afterwards, KJfe Chief Jujt. held, That the 
ownet's ſale ſhould prevail againſt that of his factor, who 
had but a bare authority, and that the broker's tale ſhould 
have been conditional, if the owner had not fold before; 
but he ſaid that neither the broker nor his vendees ſHHould 
be liable to any action for detaining the goods, if they had 
no notice of the tale by the owner, 


2. A factor has only power to ſell the goods of his prin- 
cipal, and thereby bind him: he cannot bind or affect his 
principal's property, by plcd;ing them as a ſecurity for his 
own debt, though there is the tormality of a bill of parcels 
and a receipt, 


2. Of Sales by the Sheriff. 


In this caſe, the/ſheriff having taken goods in exe- 
cution, was diſcharged of his office before a fale or the 
writ returned; but he afterwards iold the goods without a 
venditioni exponas : upon trover being brought for them, it 
was reſolved, That the fieri /acias gave him an authority 
to ſell without any other writ, though he was out of office, 


- 


3. As to the Sales of Stolen Goods, 
By ſtat. 21 H.8. c. 11. Goods ſtolen {hall be reſtored 


to the owner, upon his giving or procuring evidence 
« againſt the felon, ſo that he be prolecuted to convie— 


„ tion.“ 


Wherever therefore the felon is convicted, the owner 
may maintain trover for the goods ſtolen, into whoſe 
hands ſoever they have come; and at common law they 
were not bound, even by a ſale in market overt, 


But if ſtolen goods are fold in market overt, the owner 
cannot maintain trover for them till after the conviftion, for it 
depends on that whether he will be entitled or not, as till 
then he has no property, which is neccilary to maintain 
this action; and if the perſon who had ſo bought them in 
market overt, ſells them in the interval before conviction 


of the felon, he ſhall not he hable to an action of trover; 


for he ſhall not be obliged to keep the goods which may 


Paterſon v. Taſh, 
2 Stra. 1178. 


Ayre v. Aden. 
Cco. Jac. 73. 


Yelv. 44+ 
S © 


2 Inft. 914; 
Kel. 47 2 


Horwood v. 
Smith. 

2 Term Rep. 
750. 


be of a periſhable nature: and that ſhall be ſo, though he 


received 


Waller v. 
Rarcows. 

In e 1745. & 
1av'or v. jones. 
Inm1d, 1743. 
Buller N, P. 
257. 

Iwyne's caſe. 
3 — 80, b. 


Stone v. Grub- 
ham 


2 Bulſt. 218. 


Per Buller, Juſt. 
2 Term Rep. 


595- 


Bamford v. 
Baron, quote 
2 Icrm Rep. 
594. 
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recerved notice from the owner of the goods of their being 
ſtolen : but per Lord Aenzcr the plaintiff having a right to 
reſtitution of his goods, would perhaps be'entitled to re- 
cover damages 1n trover againſt any perſon who is fixed 
with the goods after conviction, and refuſes to deliver 


them up; for then the goods are converted to the preju- 
dice of the owner, 


4. As to Sales void by Statute 13 Eliz. c. 5. 


By this ſtatute it is enacted, “ That all feoffments, 
« gitts, alienations and conveyances of lands or goods, and 
all and every bond, ſuit, judgment, and execution made 
« to the intent to defraud creditors, ſhall be null and 
« youd,” 


1. But it ſeems ſettled, That no conveyance ſhall be 
deemed traudulent within the ſtatute, unleis it can be 
proved that the perſon was indebted at the time of the 
aſſignment or conveyance, or very nearly to, ſo that they 
may be connected together. 

2. That Where one Pierce being indebted to Tuyne in 
400l. and to C. in 200l. and C. baving brouzht an attim of 
debt againſt Pierce, pending the writ, he made a general deed of 
gift cf all his goods and chattels ts Twyne in ſatistaction of his 
debt, but notwithilanding, Pierce /: 1 continued in paſſiſſion of 
his goods, ſome of them he ſoid, he ſhore the ths and 
marked them with his own mark, and exerted every act of 
ownerſhip: this tranſaction appearing, it was clearly 
held, That the conveyance to Tyne was fraudulent and 
void within the ſtatute 13 Eliz.; tor it was made with a 
truſt between the partics, and the owner continuing in 


poſſeſſion, it gave him a credit whereby he traded with 


others, and fo was enabled to cheat and defraud them. 


„Wherever therefore a perſon makes a bill of ſale 
« of his effects, or any other ſimilar conveyance, wnleſs 
e poſſeſſion foilou's and accompanies the died, it ſnall be deemed 
&« fraudulent, and the goods may be recovered in trover,” 


As where in trover by the ſheriff for goods which had 
been taken by the defendants, after they had been taken 
in execution by him at the {uit of a creditor, in April 
1787; the defendants ſet up an aſſignment of the goods by 
Hayes (who was the owner) to two pertons for the benent 
of ſuch ot his creditors as would fign a compoſition-deed 
by a certain time, which aſl 


1736; the plaintiff replied, that in that aſhgnmeat it nad 
been agreed that Hayes ſhould continue in poſſeſſion till May 
1787, and that he did fo continue in poſſeſſion; upon 

| which 


gument was dated 16 Auguft 
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which the court were clearly of opinion that the aſſign- 
ment was fraudulent, and void within the ſtatute 13 Elix. 4 
though it appeared that during that time Hayes was to ac- 4 
count with the two truſites for the profits of his buſineſs ; and | 


the plaintiff recovered accordingly, 


So where a perſon, being indebted both to the plaintiff Edwards v. 
and the defendant, made a bill of tale of all his effects to Harben. 
the defendant, in which was a clauſe that the defendant 8 * 
ſhould be at liberty within fourteen days from the execu— 
tion of the bill of ſale, to enter upon and ſell the effects ſo 
aſſigned, in caſe the money was not ſooner paid; before 
the end of the fourtcen days, the perſon died; upon which 
the defendant entered upon the goods and fold them, 
when it was held that the owner having been left and dy- | 
ing in poſſeſſion of the goods, that the aſſignment was N 
fraudulent, and that the defendant, having ſo interfered, 
ſhould be liable to the whole of the plaintiff's debt as exe- 


cutor de /on tort. 


„„ owt hey © 4 
. 


4. But the caſes here are where the conveyance is Per Buller, Juſt, 
&« abſolute; for caſes may occur in which the owner may in S. C. 
„continue in pofleſtion, and yet the conveyance not be 
c fraudulent: as if the conveyance is conditional, there the 
« vendor's continuing in poſſeſſion does not invalidate the 
e fale, becar ſe by the terms of the conveyance the vendee is not 
ic to have poſleſſion till he has performed the condition,” 


* 
- 
= 


“ So where the want of immediate poſſeſſion is con- Ibid. Fr 
e ſiſtent with the deed.“ 


As where on the marriage of Lord Mantfirt, the houſho!d Cadogan v. 
gods of his houſe in town were, inter alia, conveyed to 28 
truſtees, in ſtrict ſettlement: Lady Mentfort's fortune was . 4 
10,000], equal to pay all his debts at the time of his mar- Buraell, quot, 
riage, and the goods were added to the ſettlement, Lord OI 1357 
Montfrb's real eſtate not being deemed ſufficient to make , 
an adequate fettlement; the detendant was a creditor be- 
fore Lord Montfort's marriage, and had taken the goods 
under an execution: on trover brought for the goods by 
the truſtees, it was held clearly, That the ſtatute 13 Elis. 
was only intended to operate againſt fraudulent convey- 
ances, and that pofleſſion alone was not evidence of fraud; 
that this therefore being a fair and proper ſettlement, could 
Y not be deemed void under the ſtatute, particularly as Lad 
Y Montfort's fortune was equal to pay all the debts; and the 
houthold goods were included in the ſettlement for a fut- 
ficient reaton. 


— —— — 


So where perſonal property, and among other things, Haungton v 


ſome cows were ſettled on the marriage of the plaintiff's Gill. 
Wife 2 Term Rep. 


597. 


Vid. Jarman v. 

Wolluton. 
Pin this 

chapter. 


Preſ in Chan. 
426, 101. 


Atkinſon ve 
Malling. 
Paſch. 28 G. 3. 
2 Term Rep. 
492. 


Ro leſton v. 


26. 
Sea A 4.1.4. 
[64 a7 . G06. 


Haws*s Ys 
Lader. 
Co. Jac. 270 


Jones v. Wick- 
worth. 
Hard. 111, 
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wife on certain truſts, they were held not to be liable to 
the huſband's debts. 


In delivering his opinion in the laſt caſe, Lord Mars 
Feld ſaid, That courts of law had gone every length to 
protect perſonal property in the wife, in cates clear of 
fraud, that this was done by the intervention of truſtees 
in whote hands all fair ſettlement of the wite's property 
before marriage was protected; but where the conveyance 
is after marriage, that is void againſt creditors, as being 
without conſideration. 


But where a ſettlement is made after marriage, the portion 
beirg paid at the ſume time, ſuch is good againſt creditors ; fo 


it has been holden, That where the fettlement was made 


after marriage, recited to be in conſideration of a portion 
tecured, where in fac tuch portion has Leen ſecured, that 
that was good againſt creditors, 


5. Another cafe of ſales not void under the ſtatute 
though no poticthon has been delivered, is that of the 
&« fale or aſſignment of ps at ſea,” 


For if a ſhip be fold while at ſea, a delivery of the grand 
bili of ſale amounts to a delivery of the ſhip itielf, for it is 
the only delivery of which the tubject matter is capable; 
and beſides, it does not give any degree of falſe credit to 
the vendee or aſſignee. id. pi plenius. 


But an abſolute bill of ſale of a ſhip at ſea, is void under 
ſtatute 20 Geo, 3. c. 60. unleſs there has been a regi/try of the 
ſhip, and the certificate of ihe reoiftry be recited in the bill of ſale, 
even though the vendee nad given an undertaking to re- 
ſtore the ſhip on a certain day, on payment of the tum ad- 
vanced on her credit, 


6.“ No perſon can take advantage of this ſtatute, but 
c the creditors themtelves.“ 


Therefore where 4. having made a fraudulent convey- 
ance of his goods to B. and then died, B, brought an ac- 
tion againſt 4.'s adminiſtrator for the goods; it was held, 
That the adminiſirator could neither plead the ſiatute nor main- 
tain the poſleſſion of the goods, even to ſatisfy the cre- 
ditors; but the court held, That they might charge the 
vendee as executor de /on tort, 


2. INSTRUMENTS CONVEYING A CHOSE IN ACTION, 
MAY BE RECOVERED BY TROVER, 


As where this action was brought for /etters patent of wine 
licence; after a verdid for the plaintiff, it was moved in — 
re 
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reſt of judgment, that a record cannot be converted: ſed 


non allxcatur, for the words letters patent here ſignify the 
exemplification of them under the broad fexl, and fo is in- 
tended in common parlance ; for which this action lies. 


So trover was in this caſe held to fie for a bill of ex- 
change. 


Sy 
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So for million lottery tickets. 
So for a bond. 
So for the title-deeds of an eſtate, 
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3. TROVER WILL NOT LIE FOR GOODS WHICH HAVE 
BEEN CONDEMNED LY A COURT HAYING COM=- 
PETENT JURISDICTION. 


As where the plaintiff brought an action of trover for a 
ſhip, tackle, and furniture, which ſhip had been condemned by 
the admiralty of France as prize, and bought by the plaintiff 
when {old under the ſentence, hut had been taken out of his 
polleſſion by the defendants claiming property on the 
ground of the capture being illegal: it was refolved, That 
the courts here were bound to give credit to the ſentence 
of foreign courts, and that their condemnations were not 
examinable at common law ; and therefore the plaintiff had 
judgment. 


« But where the juriſdiction of the court is in any re- 
ic ſpect limited, there trover will he for goods which have 
te been ſeized or condemned by ſuch courts, for the pur- 
1c poſe of trying if tuch courts have exceeded their juriſ- 
66 diction,” g 


4 As in the caſe of condemnations by the commiſſioners 
| of exciſe, who though under the ſtatutes of exciſe, they 
are inveſted with the right of condemning exciſeable 
goods, &c. yet may the owner neverthelets maintain an 
action of trover for them, if he ſuppotes them illegally 
condemncd, 


4. Another caſe in which trover lies, is to try the pro- 
perty ariſing under 


CONSIGNMENTS OF MERCHANDIZE, 


This is, firſt, To a creditor : 2d, To a factor: 3d, To 
any other perſon. 


And iſt, Of Conſignments to a Creditor. 
1. The indorſement of the bill of lading to a creditor, 


conveys an abſolute property to the indorice ; 
may 


Lucas v. Hayes; 
Salk 120. 


Ford v. Hop- 
kins. 

Salk. 283. 
Arnold v. Jef- 
ferſon. 

Lalk. 654. 
Yea, Bart v. 
Field. 

2 Term Rep. 
708. 


Hughes v. Cor. 
nelius. | 


Sir T. Raym. 
47 3+ 


Papillon v. 
Buckner, 
Hard. 478. 
Terry v. Hunts 
ington. 


Hard. 480. 


Ubbert V. 


and he Carter.“ 


aſch. 
1 Teriy Rep, 
445+ 
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may maintain trover for the goods included ip ſuch bills 
of lading. 


And where there are ſeveral bills of lading, of different 


Caldwell v. Ball : þ l 4 N 

Paſch. imports, which are differently indorſed, the perſon who 

Term Rep. Erk gets one of them by legal title from the owner or 

OW ſhipper, has a right to the conſignment in excluſion of the 
others. 

2. Of Conſignments to a Factor. 

Per Lord Man- If there is an authority ever ſo general by indorſement 

—_ 1 of the bill of lading, without diſcloſing that the indorſee 

4 Burr, 2046, is factor, the owner (as between him and the factor) re- 
tains a lien till the delivery of the goods, and until they 
are actually ſold, and turned into money. 

Ibid, But if the goods are bona fide ſold by the factor while at 
ſea, ſuch ſale thall be good, and ſhall bind the owner, be- 
cauſe the goods were bona fide told, and by the owner's own 
authority. 

SC And if a factor to whom a bill of lading is indorſed 


Lickbarrow Ys 
Maton. 

Mich. 2$G. 3. 
2 Tecm Rep 
63. 


Ellis v. Hunt, & 
alt. 


3 Term Rep. 
4%4- 


gen-rally, but in fact to him as factor, though that is not 


expreſſed, indorſes it over as his own property; ſuch in- 
dorſement ſhall be good, if for a fair and valuable con- 
fideration and without notice; aliter if only a ſpurious one 
to defraud the owner. 


3. Of Conſignments to other Perſons. 


1. After goods have been conſigned, the conſignor, if he 
thinks fit, may „lap the goods before they come to the hands of the 
con/ignee, as if the confignee becomes inſolvent or a bank- 
rupt. (Snee v. Preſcott, 1 Ark. 245.) 


„But this power of ſtopping the goods is only while 
&© they are in tranſitu ; for it they come into the poſſeſſion 
& of the conſignee, then the property is changed, and the 
e conſignor cannot ſtop them,” 


As where in trover for a quantity of files, the caſe was, 
That Mere the bankrupt had ordered the goods in queſ- 
tion, on the 31ſt of OFeber, from the plaintiffs, who were 
manufacturers at Shield: on the 14th of November they 
were ſent by the waggon, and arrived in London on the 
twenty-ſecond; the plaintiffs drew a bill on Afcore for the 
amount, but it was never paid: on the 15th of November 
a docquet was ſtruck, and on the 18th the commiſſion 
iſſued, and the defendants choſen aſſignees: on the 24th a 


proviſional aſſignment was made to the meflenger under 
the 
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the commiſſion, who on the ſame day deman led the good; 
of the defendants, and put his mark upon the calk, but did 
not take them away: on the 28th of November the plain- 
tiffs wrote to the agent of the waggon to ſtop the goods, 
in cafe they had not becn delivered; and brought their 
action againſt the carrier and the affignees of the bank- 
rupt, who had got poſſeſſion of them: the court were of 
opinion, That /«/ictent poſſeſs1on had been taken by the aſs19nees 
under the commiſ ion, which it therefore was not in the power 
of the confignor to diveſt or countermand; and therefore 
gave judgment for the defendants. 


But if the conſignee to whom the bill of lading is in- 
dorſed, does net part with bis who” intereft in the goods, but 
only aſſigns it to another as a collateral ſecurity to him, 
wid. ſo remains intereſted, or as a partner in the goods, not- 
withſtanding the aſſignment ; there the property of the 
conſignor is not diveſted, but he may ſtop the goods be- 
fore they reach the hands of the contignee or of the pere 
ſon to whom he indorſed the bill of lading. 


s. Another caſe in which this action is uſual, is to try 
the validity of 


COMMISSIONS OF RANKRUPT, OR TO RECOVER GOODS 
BELONGING To THE BANKRUPT ESTATE. 


In all actions in which the bankruptcy comes in queſ- 
tion, it is neceſſary to go through all the ſteps betore 
entered into by the commiſſioners; that is, to prove, iſt, 
That the party was a trader: 2dly, The act of bankruptcy: 


_ EE 5 r 2 
Zadly, The petitioning creditor's debt: 4th, The ifluing of 
1 the commiſſion: 5th, The aſſignment: Gth, A property 
in the bankrupt.— I thall therefore conſider each of theſe 


in their order. 


1. The Party muſt be a Trader. 


Who are to he deemed traders within the bankruvt laws 
depends either on expreſs ſtatutes, or on the «deciſion of 
the courts on the meaning of that term (trader) as conſiſt- 
ent with the ſpirit of the ſtatutes, 


1. The general deſcription of perſons ſubject to the 
bankrupt laws, is under ſtatute 13 Eliz. c. 7. viz. © Per- 
* {ons uſing the trade of merchandize by buying or ſelling 
* by way of bargaining, exchange, re-changce barter, or 
* cheviſance by groſs or retail, or who ſeek their living by 
4 buying or ſelling,” 


N n 2. By 


$45 


Salomons v. 
Niſſen. 
2 Term Rep. 


674. 


Colt v. Netter- 
vill 
2 P. Wms. 308. 


Per Lord Mans 
field. 
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2 Rack. Comm. 
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2. By ſtatute 21 Fac. 1. c. 19. © Perſons uſing the trade 
© of a /crivener, receiving other mens money into their 
« truſt or cu ody, may be bankrupts.“ 


3. By ſtat. 5 C. 2.c. 30. Bankers, brokers, and factors, 
ce are declared to be liable to the bankrupt laws.“ 


4. ** Perſons having ſtock in ſeveral public companies, 
« are by ſeveral ſtatutes declared not to be objects of the 
« bankrupt laws: as having Eaft India ſtock (by ſtatute 14 
© Car. 2. c. 24.) Bank ſtock; ſhares in the Englifþ linen 
company; royal fiſhing company: Gzinea company; 
London Ailurance company; Seuth-fea company; Plate- 
&« olais company; or being concerned in the circulation 
& of Exchequer bills; by the ſeveral ſtatutes of 5 8 V. 3. 
« c. 31. 8 899 M. 3 c. 2. /efl.g7. 5 Am. c. 13. 7 Am. 
© g. 7. 3 G. 1. c. 8. & 4G. 3 e. 37. 14. 


Neither ſhall buying or ſelling ſtock, or other govern- 
ment ſecurities ; for they are not goods, wares, and mer- 
chand1ze, 


5. By'ſtat. 5 Geo, 2. c. 30. /. 40. No farmer, grazier, 
© drover, or receiver-general of the land-tax, ſhall be 
« liable to be made a bankrupt.” 


Under theſe ſtatutes it has been held, 


I. The general words of the ſtatute 13 Eliz. being, 
& who feet ir {(vins by buying or ſelling,” a man who lives 
by buying only, or by ſelling only cannot be a bankrupt : 
and ſo for the ſame reaſon it being for the purpoſe of ſeck- 
ing a living, one ſingle act of buying and felling will not 
make a man a bankrupt, for it muſt be a repeated praQtice, 
and profit tought by it: and on the ſame principle, no 
handicraft occupation (where nothing is bought or ſold, 
and ſo an extentive credit for the ſtock in trade, is not 
necellary to be had) will make a man a regular bankrupt ; 
as a gardener, gold-heater, Wc. who are paid merely for 
their work and labour, 


But where perſons buy goods and make them up into 
ſaleable commodities, though part of the gain is by bodily 
labour, and not by buying or ſelling, yet theſe are with- 
in the ſtatutes of bankrupts, for the labour is only in me- 
lioration of the commodity, and rendering it more fit for 
uſe ; therefore, according to the doctrine before delivered, 
a mere working taylor cannot be a bankrupt ; but a merchant- 
taylor, who buys cloth, and makes it up for his cuſtomers, 


may be a bankrupt; and ſo of other trades, as bakers, 
brewers, clothiers, &c. 


So 
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80 the court of B. R. held, That a butcher might be a 
bankrupt,” 

2. © Neither is it neceſſary that the trade be /arwful, in 
« grder to make the trader a bankrupt.” 


As where a commiſſion of bankrupt iſſued againſt a 
clergyman, and he petitioned to have the commiſſion tuper- 
ſeded, on the ground that, by ſtatute 21 Hen. 8. c. 13. 
« All ſpiritual and eeclefiaſtical perions are forbidden to 
c follow any trade, or buy or fell for gain under a penal- 
& ty :” but Lord Hardwicke was of opinion, That this 

nalty only attached againſt himſelf, and that he was 
liable to the bankrupt laws, the trading being proved. 


So in the ſame caſe he held, That a perſon who dealt 
merely in /muggling and r inning of goods, though this was an 
offence, and contrary to an act of parliament; yet {t:1l 
that it was a trading within the ſtatutes ; for that in both 
caſcs a perſon ſhould not take advantage of the breach of 
one law to excuſe him from the breach of another, 


3. The ſtatute 5 Go, 2. having declared that broker; 
might be bankrupts, Lord Hardwicke was of opinion, That 
awnbrokers were included, and might be bankrupts ; for 
though they are not expreisly named, yet the word breter 
is the genus, and all other kinds of brokerage the {pecics, 


4. Though the ftatures mention perions only ue 
ce trade, Wc, as objects of the bankrupt laws, yet if p-r/-:5 in 
*© other prefeſsions or empleyments, however ſeemingly 1ncon- 
&« ſiſtent, will do any acts of trading with a view ts profii, 
« they ſhall be ſubject to the bankrupt laws.“ 


As a gentleman of the bar who had a colliery, and dealt in 
coals in Durham, was held to be a trader within the bank- 
Tupt laws, 


So though a man be a public oh, as an exciſem.in or 
ſuch like, yet if he will trade, he makes hunielf ſubject to 
the ſtatutes of bankrupts. 


So a commiſſion of bankrupt formerly iſſued agaluſt a 
peer, an earl of Set, for trading in wines. 


5. Drawing and re- drawing bills of exchange, is an act of 
trading that will ſubject the party to a commiſſion of 
« bankrupt: but ſuch ſhould not he on a per /on's own ant 
« fole account, but with the money of others to make a pront.“ 


For in this caſe, which was an iſſue out of chanceryv, to 
try if one Milſon was a trader within the bankrupt laws, it 
appeared that he was an army-agent, and that he was for 
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many years in the habit of drawing bills of exchange on a 
Captain Fehn/on of Dublin, who was likewile an army-agent, 
to a large amount, and Fu-njor to re- draw upon him. But 
it appeared further, that be 4 received money from offic rs, 
thet? widews, and others, which he kept for them, and for 
which they drew on him; but that when he had a large ſum 
he did not keep it in the houte, but paid it into Drummond's 
bank, on which he gave checks for any large payments he 
had to make : in this cate the jury found him to be a tra- 
der, and the judgment was given accordingly, on the 
ground of the prohit he derived from the exchange, and the 
utc of the money of others. 


But where a perſon, engaged in expenſive works, drew 
bills on different pertons, tor the purpoie of raiſing money 
for thote works, but allowed to the perſons who accepted 
his bills a quarter per cent, commiſſion, beſides intereſt at 5}, 
percent, and alto borrowed accommodation- notes inexchange 
for his own, he was held not to be within the bankrupt 
laws; for all the trania&tioas of the bills was on Bis cn ac- 
count, and ci bis ewn benefi: only. 


6. The words of the ſtatute of bankrupt being, Hing 


© the trade of a merchant by buying and telling,” the act 


% of buying and ſelling muſt be :# the way of a merchant.” 


Therefore an irntecper as fuch cannot be a bankrupt, for 
his living is not principally got by buying and felling, but 
by the uſe of bis rooms and furniture; and he buys meat and 
Crink, not for ſale or trading, but for accommodation: net- 
ther does he % or ſ at large as a merchant, but to gueſts 
only : ** For wherever a man buys or ſells under a particular 
& reſtraint or limitation, he is not a ſeller within the ſta- 
& tute, for the ſtatute is felling in the way of merchants; that 
« 18, ind:ſcrimina'cly and | enerally to all.“ 


On the ſame ground that an innkeeper has been held not 
to be an object of the bankrupt laws, a vi&raller who ſells 
liquor only n cwn houſe, or out of it in ſmall quantities, as by 
the pot or mug, is not a trader withinthe bankrupt laws, 


C But in this caſe, it muſt be taken that the ſelling out of 
ce the houle was rather to oblige cuſtomers than as a means 
& living; for though a perton follows the trade of a vic- 
« tualler, yet if he alſo deals in liquors which he ſells in- 
& difcriminately, whatever the quantity, he may be a 
& bankrupt,” 


For where a perſon kept a public-houſe or inn, and dur- 
ing the time he was in bufineſs, which was about nine 
months, told about fix gallons of ſpirits altogether; but it 

appeared 
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appeare@ that amy per ſon applying for liquors, might have 
been ſupplied ; Judge Buller left it to the jury to decide, 
Whether this was not a trading? and they found the party 
a bankrupt. And in this cafe the fame juſtice ruled, That 
the quantity fold was immaterial to the queſtion ; for it he 
had dealt largely he would not probably be a bankrupt, 


& But however, it may perhaps be proper to take into 
e conſideration the proper tion which the butineſs ot telling 
& liquors out of doors bears to the buſineſs as an innkeeper 
or viQuualler, that ſo it may appear to be done with a 
« view to ſceking a living,” 


For where in this caſe the perſon was an innkeeper, but was 
proved to have fold often large quantities of wine, rum, and 
brandy to different perions which many after retailed again, 
the judge nonluited the plaintifts who were the affignees, 
holding ſuch perſon not to be an object of the bankrupt 
laws; but the court ſet aſide the nontuit, holding the doc- 
trine now laid down, that at the trial the proportion of his 
dealings out of doors as an innkeeper, ſhould have been 
taken into conſideraucn, and left to the jury, 


7. © The ſtat, 5 Ces. 2. having declared farmers, gra- 
& ziers, and drovers to be not objeQs of the bankrupt laws; 
on this part of the ſtatute it has been decided,” 


1. If a perſon buys cattle at a fair, keeps them three or 
four days on his land, and then drives them to another fair 
to ſell them, he is a drover within the ſtature, 


2, gut though a farmer merely as ſuch is not an object 
„of the bankrupt laws, yet it he buys any great quaati= 
« ties of things, ſuch as are the produce of his farm, 
„ and ſells them, he hall be liable to a commiflion of a 
4 bankrupt,” 


As where a ſpecial verdict found that one Richard Pax- 
ter had occupied a farm of 32-1, a yeur, and annually 
planted it with many acres ot potatocs, which he told for 
gain, and likewite bought from others large quantities of 
potatoes, which he kept in warchoutes, and told again at 
different markets. His dealing io extentively and in ſuch 
manner, was held to make him a trader within the mean— 
ing of the bankrupt laws, 


So where the plaintiff was aſſignee of one Davis who, 
it appeared, rented a conſiderable farm at /Fbitchurch, and 
kept two or three teams of horſes, that previous to his tak» 
ing the farm he had lived with an uncle, during which 
time he attended fairs, and bought and fold ſeveral horſes ; 
and after he took the farm, * occaſionally attended tairs, 
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and bought horſes which were not calculated for tHe farm- 
ing buſineſs, and which he always ſold again for ſome pro- 
fir, On this evidence the Judge left it to the jury to de- 
cide, Whether the dealing in horſes was not diſtin& from 
the farming buſineſs, and done with a view to profit ? and 
the jury found Davis a bankrupt ; which verdict on a mo- 
tion for a new trial was afterwards confirmed by the 
COurt, 


In theſe caſes, the perſon carried on a buſineſs 1nde- 
& pendent of the merely uſing the land; for where the 
& whole tracing aries from the land itſelf or its profits, the 
„ perlon cannot be a bankrupt,” 


As where the perſon againſt whom the commiſſion was 
ſued out, was proved to have purchaſed a coal-mine, wor led it, 
and jold the coals, he was held not to be a trader within the 
ſtatutes of bankrupt, 


So where a perſon purchaſed allum-wo: ks, the ſame deci- 
ſion took place. 


4 For where a perſon exerciſes a manufacture from the 
e produce of his own land, as a neceſſary and uſual mode of 
„ enjoying the produce of that land, he ſhall not be conſidered 
as a trader within the bankrupt laws, though he buys 
the necellary ingredients to fit it for market. But where 
* the produce of the land is merely the raw material of a 
ma ufadture, and the manufacture not the neceſſary mode of en- 
& oy'ng the land, there he 1s a trader within the bankrupt 
& laws, | 


Therefore where a perſon rented a piece of ground mcrely 
and ſole y for the purpoſe of making bricks for ſale, the court of 
King's Beach held that he might be a bankrupt; but this 
2 aan went off on another point in the Houſe of 

ords, 


So where it was proved That the perſon declared a bank- 
rupt was a farmer, and rcnted 100l. per ann, and made 
bricks of earth, taken off the waſte without any licence 
from the lord (but for which he afterwards paid a conſi- 
deration) that he uſed a kiln not built by himſelf, and had 
at various times made from 40 to 70, oco bricks every year, 
and ſold different quantities, ſometimes to particular per- 
ſons only, and ſometimes generally to all who came: it 
was held, That this 8 not to improve his own eſtate, 
nor in the uſual mode of enjoying it, but a purchaſing 


of the materials for carrying on a trade, that therefore 
he was an object of the bankrupt law. 


« A perſon 
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«$8, Aperſon may be a bankrupt who has traded with this Dodworth v. 
„ country, though he has refided entirely abroad, and whether 4 ig pool 
© he be a native or a foreigner, ** 


As where it appeared that one John ¶ſbley went from Eng- Ex parce Smith. 
land in 1720, and refided in Barbadees full 1735, where he Cop. 42. . 
was a factor, and planted and traded to England, ſending the | 
prfduce of his plantations to England, and receiving ber | F 
goods on his own account, or as factor for others; he came | 
to England in 1737, and then committed an act of bankruptcy : it ; 
was adjudged that a commiſſion could well iſſue, though 1 
the trading was abroad, 


So in this caſe, where the perſon againſt whom the Alexander v. 
commiſſion iſſued, was a native of Scotland, refided there, Vaughan. 
and kept an houſe at Edinburgh: he traded with Eng- Cowp. 398. 
land, and very extenſively to all parts of the world: he 
came to England, where he was arreſted ; and having lain 
two months 1n priſon was declared a bankrupt: he brought 
an action of treſpaſs, in which all the authorities were con- 
ſidered; and the court were clearly of opinion that the com- 
miſſion had regularly iſſued. 


So where a gentleman of the Temple went to Liſbon, Bird v. 
where he turned factor, and traded with this country, he S*4gewick. 
was held to be liable to the bankruptlaws, by reaſon of his vets 3.366 
trading and gaining a credit here, 


—— aww ore. * vo hs 
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9. The daughter of a freeman of London, who trades ſe- Ex pane Ca- 
parately from her hutband, or any eme- covert SY r 
_— from her huſband in Londen, may by the cuſtom 4 g 

come a bankrupt. 


And ſo it ſhould ſeem that a ſeme- covert _ a ſeparate 
maintenance and living apart from her -uſband, may be made a 
bankrupt, for ſhe is in ſuch caſe, being liable for her own 


debts. (Ante 126.) 

So where the huſband and wife ſeparated, and divided Caſe of Ann 
the property they poſſeſſed, and her part was affigned to 8 
truſtees for her ſeparate utc, not 1ubject to the interfer- Law. 8. 
ence or controul of the huſband, and afterwards ſhe traded: 

Lord Ch, Bathur directed her to be found a bankrupt, not- 


withſtanding her coverture. 


«© But where a feme-ſole trades and commits an act of 
„ bankruptcy, and afterwards marries, the cannot be made 
& a bankrupt,” 


Therefore where Frances Mear had before her marriage Ex parte. 
kept an inn in Birmingham, bv the name of Frances Piber, mags Cooke 
but had declined buſineſs in December 1784, and in Febru- 
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ary 1785 had intermarried with Henry Afar: the at of 
bankruptcy proved was in Ofober 1784, and the commiſſion 
ſued out in December 1785; on petition the commiſſion was 


ordered to be ſuperſeded, on the ground of its having iſſued 
againſt 2 marricd woman, 


2. Of the Act of Bankruptcy. * 


What are acts of bankruptcy are declared by ſeveral 
ſtatutes. 


1. By flat. 13 El:z.c, 7. 1 Jac. 1. c. 15. Departing 
from the realm with a vicw to delay or defraud credi- 
* tors, is an act of bankruptcy,” 


© But in this caſe it muſt appear that the departure was 
« for the purpoſe of delaying or defrauding creditors ; but if it 
« appears that in fact they are delayed by ſuch departure, 
it will be the ſame as if the firſt departure was traudu- 
ee lent.” 


For where it appeared that the bankrupt had fled and 
ous abroad /or killing his wife, Ch. Juſt. Reeves held, That 

ewing 4d animo it was done, might prevent ſuch de- 
parture from being conſtrued an act of bankruptcy ; but 
it appearing in fad that by ſuch departure the creditors 
were delayed and defrauded, he then held it an act of 
bankruptcy, though this caſe might alſo fall under the ſe- 
cond deſcription of acts of bankruptcy, viz. 


2. By ſtat. 34. c. 35 H. 8. c. 4. it is enacted, & That 
& withdrawing out of the king's dominions into foreign 
«© parts, with intent there to remain and fo defraud creditors, 
and not returning within three months after proclama- 
“tion, is an act of bankruptcy,” 


So that under this ſtatute a perſon departing the realm 
with the conſent of his creditors may be a bankrupt, by remain- 
ing abroad, though under the former he could not, 


3. A third act of bankruptcy is by ſtat. 13 Flix. c. J. and 
1 ac. 1. c. 15, which enacts that,“ Beginning to keep 
te houſe, ſo that he cannot be ſeen or ſpoken to by his cre- 
« ditors, is an act of bankruptcy.“ 


Under this ſtatute it has been held, 


1.“ That a trader ordering his clerk cr ſer vant to deny him 


04 to a creditor, is not an act of bankruptc y, for there muſt 
„ be an au denial. 


For where a trader gaveorders to his ſervantto deny him 
to his creditor on the 26th of May, but he was not actually 
demed 
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denied till the 28th to a creditor, it was adjudged, That the 
actual denving, not the order to deny, conſtituted the act 


of bankruptcy; ſo that he was only a bankrupt from the 
28th. | | E 


2. But being denied when at home, though not itſelf an act Bun. N. P. 29; 
of bankruptcy, yet is evidence of it; but in ſuch cafe it Fer Lord Hard- 
muſt appear that the denial was w/th intent to delay creditors : 1 Ak. "OC 
for if the party be ill in bed when denied, or the creditor 
calls at an unſcaſonable hour of the night, or he is in com- 
pany, ſuch will be no act of bankruptcy, 


3. And on the ſame ground where the perſon was denied Field v. Bellamy 
by agreement, in order to ground a commiſſion on it, Ch, u 15 G: 2 
F S i Bull. N. P. 39. 
uſt. Lee held it not to be an act of bankruptcy, 


Though here, where the caſe was, that the party (in con- Bromley v. 
ſequence of an agreement made at a meeting of the credi- oo 
, de ae" Hall, 2d 
tors two hours before (at which he and the plaintiff were june. 1326. 
both preſent) was denied to the plaintiff's clerk who came Bull. N. P. 39. 
to demand money, Juſtice Fijter held this to be a ſufficient 
act of bankruptcy, But Judge Buller, in his Nifs Prius, 
puts this with aguave. Perhaps the diſtinction may be, that 
the parties who have fo concerted the act of bankruptcy can- 
not afterwards ſay, that the commiſſion was fraudulently 
taken out: but ſuch act would be tuthcient for pertons not 
privy to it, 


s 


And it was ruled in this cafe by Mr. Juſt. Buller, at Guila- Cowley v. Hop- 
Ball, according to that diſtinctton: the action was trover, kias. | 
for goods taken in exccution; and the queſtion was on the 8 N 4 

' 8 » 5. 
time of committing the aci,of bankruptcy: he ruled, That 
if a man leagues with ſome of his creditors, and keeps 
houſe with intent to commit an act of bankruptcy, and 1s 
accordingly denied to one of tuch creditors, it is a fraudu- 
lent act of bankruptcy, and will not ſupport the commiſ- 
ſion: but if the creditor calling be not a party to nor ac- 


5 with ſuch agreement, it ſhall not operate to his 


iſadvantage; and the denial will be good evidence of an act | 
of bankruptcy. | 

And where b-ing denied.is the act of bankruptcy relied on, x Burr. 484. I 
circumſtances may be ſhewn that he did net doit to avoid pay= | 
ment, but on account of fſicknets or particular buſineſs, 1 


4. So the denial muſt be to a creator,” 


For though a man, with intent to delay his creditors, Jackman v. 
orders himielf to be denied, yet unleſs he in fact be de- Niebiiogale, 
. * . ET * . Cu. 
nied to a creditor it is no act of bankruptcy ; therefore it Gel z.“ 


| 
| 
' 
is neceſſary to prove that the perſon denied was a creditor, Bull. N. P. 40. | 3 


And 
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And in this caſe it was held, That being denied to a per- 
ſon who came on behalf of a creditor was not ſufficient, 
though it was given in evidence that the bankrupt was af- 
terwards denied to many creditors, and fo continued to be 
till the commiſſion was tued out. 


But a clerk calling with a bill of the houſe to which he 
belongs, 1s a ſufficient creditor within the meaning of theſe 


caſes, as I have often ſeen in practice, 


5. And ſo therefore it muſt appear that a debt is afrally 
due; as if a creditor by note payable at a Future day calls, being 
denied to him, 1s not an act of bankruptcy, as he is not 


then a creditor, 


Moſely 3. 
7 Vin. Abridg. 
6. Pl. Ia. in marg. 


Eyloe. 
2 Stra. 3809. 


Com. Dig. 523. 


Lingond v. Eade 
1 Atk. 156. 


6. But a banker's ſtopping or refuſing payment is not an 
act of bankruptcy, for it is not within the deſcription of any 
of the acts of bankruptcy, and there may be good reaſon 
for doing ſo; as ſuſpicion of forgery or the like. And if in 
conſequence of that refuſal he 1s arreſted and puts in bail, it 
is no act of bankruptcy. ; 


4. Departing from his qwelling-houſe, or otherwiſe 
« abſenting himſelf, is another act of bankruptcy by ſtat. 
« 13 Eliz.c. 7. and 1 Jac. 1. c. 15. 


1. As where it appeared that the bankrupt had gone out 
of town on the morning of the 28th of November and re- 
turned in the evening, before which time a bailiff had been 
at his ſhop to arreſt him, and the next morning he ſent for the 
bailiff and told him, that he had gone out of town that day 
in order to get the term of the plaintift ; and now that the 
return of the writ was out, that if he would take out a new 
writ, that he would give bail ; which was done accordingly. 
This was held to be clearly an act of bankruptcy, being a 
departing from the houſe with intent to delay and defraud a 
creditor. 


2. * But the abſenting himſelf muſt be to avoid the pay» 
&« ment of a debt,” 


For if a man abſents himſelt for fear of being arreſted b 
an attachment out of chancery, tor non-payment of money decreed, 
that will make a man a bankrupt, 


But if a man abſents himſelf for fear of being arreſted 
by a capias de excommunicato capiendo, that will not make him 
a bankrupt, 


So inthiscaſe Lord. Ch. Juſt. ills was of opinion, That 
a perſon's abſconding to avoid an attachment for non-per form- 
ance of an award, in not delivering goods in purfuance of 
the award, was not an act of bankruptcy, for it was ot 

within 
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within the words of the ſtat. 1 Fac. 1. c. 15. which makes 
it an act of bankruptcy in a perſon to keep out of the way 
or depart from his dwelling to avoid the payment of a juſt and 
truc debt, but the delivery of goods was rather à duty; and 
Lord Hardwicke afterwards recognized this diſtinet ion be- 
tween a debt and a Cuty, as the true one, 


3. So the abſenting himſelf muſt be voluntary; which if Phillips v. 
done but for a ſingle day, for the purpoſe of delaying his — of * 
creditors, it is an act of bankruptcy; but if the azpartmg was deen N. L. 35 
mucluntary, as under an arreſt, ſuch is not an act of bank- 
ruptcy. 


5. ** Another act of bankruptcy is, being arreſted for 
« debt and lying in priſon two months on that or any other 
c arreſt or detention for debt, which makes him a bank- 
s rupt from the time of the firſt arreſt; or willingly and 
* fraudulently procuring himſelf to be arreſted,” By ſtat, 


I Fac, Io Co 15. 8 . Jac. I. e. IQ. 
Under this part of the {tatute it has been held, 


* 


1. The arreſt muſt be. 4 therefore an arreſt by an exe- 3 Lev, 58. 
cutor before probate, is not an act of bankruptcy. 


2. That though the words of the ſtatute are, that he Came v. Colman 
ſhall be a bankrupt rem the time e, the fir}? arreſt, yet that if Pig, - AN 
a trader is arreſted and puts in good hail, but afterwards Hill. 19 
ſurrenders himſelf in diſcharge of his bail, he ſhall only be Geo. 2 C. B. 


a bankrupt from the time of his furrencer, 1 1 N. P. 38. 


But where am- bail in put in b:foreajndge as a means to get Roſe v. Green. 
defendant turned over to the prion of the court, and he is 1 Burr. 437. 
eo inſtante ſurrendered by his bai), this ſhall be conſidered a . n 
mere evaſion and a continuation of the firſt arreſt; and 
the bankruptcy thall relate 1 the Hr r. 


3. It has been decided in one cafe, that lying in priſon Hope v. Gill. 
two lunar months wil! make the party a bankrupt from the Beawes. 489. 
time of the firſt arreſt; and though the commiſſion was 3 L. 
taken out before the two months expired, yet he appearing my 


to be a bankrupt by relation to a ume before the ſuing it 
out, it was held caicient, | 


2. To make the procuring one's ſelf fraudulently and willingly 1 Burr. 439. 
to be arre/ied an act of bankruptcy, it mull be on a feigned ac- Com. Dig. 523. 
tion or a ſham- debt. 


6. Another ad of bankruptcy is © After having been 
«* arreſted, eſcaping where the debt is 100l. or ſuffering him- 
5 ſelf to be outlawed,” By ſtat. 21 Fac. 1. c. 19. 


1. But an eſcape to become an act of bankruptcy under 1 Ld. Mansfeld. 
this clauſe in the ſtatute, muſt be againſi the conſent of the ! Burt. 440+ 
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ſheriff or officer ; ſuch an eſcape as is criminal, which ſhews 


the party intended to run away and defraud his cre- 
ditors ; not a conſtructive one, as being out of the ſheriff's 


bailiwick, in paſſing through a different county in the cuſ- 
tody of the ſheriff, 


Roſe v. Green As where the perſon was arreſted in Kent, and was 

TER brought up by habeas co pus, in order to be turned over, and 
on the road to the Judge's chambers, was permitted at his 
own defire to call at his attorney's houſe in Londen, which 
was out of the county of Kent; he was from thence carried to 
a judge's chamber and there bailed, and then ſurrendered : 
it was held, That this was no eſcape within the meaning of 
the ſtatute, 


Croxton v. 2. But under theſe ſeveral clauſes of the different ſtatutes 
Hodges, per For- with regard to acts of bankruptcy created by arreſts, it is 
tei ve at Here - N DO We. . 
ford. 4 Geo. 2. to be obſerved, that a perſon's giving money for notice when a 
Bull. N. P. 40. writ comes into the ſheriff 's office again ft him, is no proof of an 
act of bankruptcy : tor he may do it to prevent his credit 
from being blown. 


7. By ſtat. 1 Fac. c. 15. Willingly or fraudulently 
« procuring his goods or chattels to be ſequeſtered or at- 
& tached, is another act of bankruptcy.” 


2 Manz= The word attachment being coupled with ſequeſtration 
ere, 


Comp. 428. and arreſt, means that ſort of attachment and ſequeſtration 
| which it is the cuſtom of London and other cities to ule, 


Com. Pig $23 But this attachment or ſequeſtration muſt he by bis own 


procurement; for it is no act of bankruptcy if done without 
his knowledge. 


Harman v. Sts Therefore in an iſſue out of Chancery, to try the time of 
9000. 


Mich. 3 Geo. 3. à bankruptcy, the caſe was, Gray the bankrupt had bor- 
B. R.Cooke rowed money of Spzt5woed, the defendant, upon a bond 
u. and warrant ot attorney; Spots entered up judgment 
and ſued out exccution, which was exccuted the gth of 
April: the tranſaction was however kept ſecret, and the 
officer in poſſeſſion appearcd to be an indigent relation of 
Gray's, who carried on his buſineſs as a coachmaker till the 
25th of May, when he was arreſted, and then an inventory 
was made out and the goods fold, the money remaining inthe 
ſheriff's hands: during the time the bankrupt remained in 
poticthon he contracted large debts and paid to the defendant 
on divers accounts 1390l. which was more than double the 
debt on the judgment, that being only 5gool, : it did not ap- 
fear in evidence that the Judgment was entered up or the execu- 
tion ſued out at the inſtance of the bankrupt : the court were of 


opinion (the jury haviug found that the debt was bona fide, 
and 


TROVER., | 557 


and the execution adverſe) that the execution could not be 
deemed an act of bankruptcy, 


8. Another act of bankruptcy is ſuffering himſelf to be 
& outlawed.” By ſtat, 1 Fac. 1. 15. 


But an outlawry in Treland does not make one a bank- Cooke B. L. 
rupt here, though an outlawry in Durham does. 106, 


But to make an outlawry an act of bankruptcy, it muſt g, achrds v. 
appear to be ſuffered with an intent to defraud creditors, Bludworth. 


3 Lev. 13- 
By ſtat, 1 Fac. 1. 15. © it is further enacted as an act 
of . For a trader to yield himtelf to priſon,” 


This means a voluntary yielding for debt; and if a perſon 
capable of paying, will notwithſtanding, from fraudulent 
motives voluntarily go to priſon, it is an act of bankruptcy. 


Therefore where a trader was arreſted for 28/. and hav- R. pante Burtoa, 
ing ſufficient to pay it; yet choſe rather to go to priſon, Vin. Abr. title 
in order, as he ſaid, to compel his creditors to come to a Creditor, 62. 
compoſition, the Chancellor ſaid, This is an act of bank- 
ruptcy Within 1 Fac. 1. though without ſuch intent, yieldin 
himſelf to priſon was no act of bankruptcy, dale he lay 
two months: otherwiſe where the party procures himſelf 
to be arreſted for a ſham debt, for that by flat. of Elz. is 
not an act of bankruptcy. | z 


10. Another act of bankruptcy is under ſtat, 1. Fac. 1. 


c. 15. Making any fraudulent grant or conveyance of 
& his lands, tenements, goods, or chattels.“ 


Under this ſtatute it has been held, 


1. That the conveyance which ſhall be an act of bank- Clavey v. Hay- 
ruptcy under this head muſt be by died; and a frauvulent N 
judgment and execution, though void againſt creditors, is not 


tre is. 
an act of bankruptcy. 4 Burr. 2478. 


2. Every aſſigument by a trader who becomes inſolvent Wilſon v. Day, 
is not an act of bankruptcy ; for a bankrupt may lawfully 2 Bar. 827. 
preter one creditor to another, as he may make a mortgage 
to him; but : my? be with pifſiſſion delivered, except in the 
caſe of a ſhip at ſea. So the bankrupt may aſſign over part 
of his property to a fair creditor in diſcharge of his debt, 
and it ſhall be good. 


As where Hooper the bankrupt, being fairly indebted to Hooper v. Smith 
the plaintiff, who was his mother, in 8021. but finding him- 3 _ 
ſelf declining, before any act of bankruptcy, aſſigned to her 
a parcel of filks, amounting to about 350l, which was 
about half his /{:c& in trade: of this he made a bill of par- 
cels with a receipt, as if fold in the ordinary courſe of trade, 
and aftcrwarus conveyed the goods to her. In the evening 
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of the ſame day, it was agreedthat he ſhould deny himſelf, 
and ſo become a bankrupt. The aſſignees having poſſeſſed 
themſelves by ſtratagem of the ſilks ſo aſſigned to her, ſhe 
brought trover, and the queſtion was whether the aſſignment 
was an act of bankruptcy, and fraudulent? The doctrine 
laid down by Lord Mansfield was, That if a man having 
previouſly committed an act of bankruptcy, in order to 
pay even a juſt debt, aſ/zgns all ee; to the creditor, or all 
to ſeveral creditors, in exclufion of any one or more, that that 
is an act of bankruptcy ; but that a preference by affign- 
ment to one creditor of only part of his goods, and that to 

y only part of the debt, has been frequently held good. 
Though if a man makes over fo much of his ſtock as diſ- 
ing a trader, it would be fraudulent ; but 
ould have that effect, would be going 


too far. 


The doctrine here laid down has been confirmed by 
many caſes, As, 


1. An aſſignment by a trader before an act of bankrupt- - 
cy, of all his property, real and perſonal, though given by way 
of ſecurity, and for a valuahle confideration, was in this 
caſe . * to be a fraud on the bankrupt laws, and an 
act of bankruptcy. 


2. The bankrupt ar. this caſe aſſigned in conſideration of 
300l. two leaſchold houſes and all his ſlock in trade to the 
plaintiff to ſecure that ſum, but the houfhold goods and debts 
were not included, the ante, þ was forfeited, and in conſi- 
deration of 40l. he bargained and fold his houſhold goods, 
but not the debts (which were tritling) to the plaintiff to ſe- 
cure the 540l. The aſſignees took poſſeſſion of the goods, 
on which the plaintiff brought trover, and on a ſpecial caſe 
made, the court determined that the aſſignment was an act 
of bankruptcy, for it being of all his ſtock in trade, he could 
not carry on buſineſs longer. 


3. An aſſignment of the bankrupt's property to the excluſion 
of any of the creditors, is an act of bankruptcy. As was held 
in this cafe where one Gayner a trader, on the 7th of June, 
made an aſſignment of all his effects, goods, ſtock in trade, 
Sc. (except his houſhold furniture, watches, plate, bills, 
and caſh then by him) to truſtees, in truſt to pay them- 
ſelves, and all the reſt of the creditors, except Ford the pe- 
titioner; thetruſtees declining to act under this aſſignment, 
he executed another on the th of June, wherein the truſtees 
were to pay themſelves and all the creditors mentioned in 
the ſchedule (in which ſchedule Ford's name was not omit- 

ted) 
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ted) and in this aſſignment a large parcel of ginger was ex- 
cepted. On this coming before Lord Har dwicte, he was 
clearly of an opinion that the deed of the gth of June was 
of itſelf an act of bankruptcy. | 


But how far a general aſſignment to truſtees for the benefit 
of all the creditors of the bankrupt is an act of bankruptcy, 
this caſe following goes ſome length to decide, | 


In trover againſt a ſheriff who had levied an execution 
on the bankrupt's goods; to prove an act of bankruptcy 
— to the execution, the plaintiffs relied on an ai- 
1 


580 


Kettle & al. AT, 
v, Hammood, 
S rttinge after 


nment made by the bankrupt of all his effects to two of Bull, N. P. 4a. 


his creditors, in truſt for themſelves and the reſt of the 
creditors, in conſequence of a propoſition made 1 the 
bankrupt at a meeting of his creditors, and accepted by all 

reſent. Per Lord Mansfield, this deed is a fraud on the 
E. and is an act of bankruptcy, unleſs every 
creditor concurred, which here 1s not the caſe, the plain- 
tiff in execution being adverſe. 


4. But it ſhould ſeem that thoſe partial aſſignments muſt 
be made only with a view to ſatisfy the creditors to whom 
they are made, for if done for the pur pee of defrauding the 
other creditors, and to give an undue preference, or made un- 
der circumſtances when the trader cannot longer ſtand his 
ground, they are fraudulent, and acts of bankruptcy. 


Therefore, where the defendants, who were mercers 
in London, on the 7th of April ſent goods to the bankrupts, 
down into the country, and gave them credit for them in 
their hooks: on the 18th of Way, the bankrupts, without the 
knowledge of the defendant, ſent the ame goods to a third 

rſon for the uſe of the defendants; and on the 4th of 

une became bankrupts: on the 6th of June they wrote to 
the defendants, inforining them that their affairs being de- 
clining, that they had ſo diſpoſed of the goods for their uſe, 
This letter was received on the 1 3th of unc, and on the gth 
this commiſſion had iſſued: immediately after receiving the 
letter, the defendants ſignified their aſſent to it: on trover 
by the aſſigaees, it was held, That the debt due was a good 
conſideration ; for thus transferring the goods was good as 
a ſatisfaction of debt, and that the property thereby paſſed 
out of them and reveſted in the defendants until they ſhew- 
ed their diſſent, which ſhould not be preſumed, it being 
for their intereſt ; ſo that they might hold them againſt the 
plaintiffs (the aſſignees). 


But where a trader being in inſolvent circumſances, and unable 
to pay more than eight ſhillings in the pound, made an aſ- 
ſignment, in contemplation of a bankruptcy, of a leaſe to certain 
of 
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of his creditors, this was adjudged to be an act of banks 
ruptcy, though it was an aſhgnmeat of but part of bis pro- 


perty. 


So where the defendant having, in order to ſupport the 
credit of the bankrupr's houſe, immediately before its ſtop- 
ping lent the bankrupt 5000l. and he, on the evening before 

e abſconded, incloted bills to the defendant to the amount 
of 5ocol. in a letter, in which he mentioned his having 
done fo, as conceiving him intitled to a preference, the money 
was recovered back from him, by the aſſignees. 


The court therefore allows no evaſion of the ſtatute,” 


As where the bankrupt made a pretended ſale of part of his 
effects to his creditor, but which were not in the way of the 
creditor 's trade, nor was there any application or preſſing for pay- 
ment by the creditor, but done by the bankrupt to give him a 
preference, it was held to be fraudulent, Vid. dityns v. Bur- 
wick, ante 559. 


And even if the aſſignment is in the way of the credi- 
tor's trade or buſineſs, yet if it is done in contemplation of a 
bankruptcy, it is void. 


But if a trader, being fairly indebted and apprehenſrve of 
being ſued, before any act of bankruptcy, aſſigns over to his 
creditor part of his property, though in fact his apprehen/ions 
are groundleſs, yet is the aſſignment good, 


11.“ Obtaining any protection otherwiſe than being 
6 lawfully protected by pg of parliament, is another 
« act of bankruptcy.” By ſtat. 21 Fac. 1. c. 19. 


Of this ſort was the entering into the ſervice of an am- 
baſſador. But now, by ſtat. 7 Ann. c. 12. it is enacted, 
4 That any perſon being a merchant or trader, who ſhall 
& go into the ſervice of any ambaſladoror foreign miniſter, 
oy mall not have any privilege,” 


But if any one be protected as a King's ſervant, it is nd 
an act of bankruptcy. 


10. Another act of bankruptcy is“ Paying to the pe- 
ce titioning creditor, or delivering to him goods or ſecu- 
„ rity for his debt, whereby he thall have privately more 
“in the pound than other creditors,” By ſtat. 5 Geo. 2. 


c. 30. Y 19, 
11.“ Neglecting to make ſatisfaction for any juſt debt 
“ to the amount of 1col. within two months after the 
« ſervice of legal proceſs, upon any trader having privilege of 
% par liament, 


| TROVER. | 
re parliament, is another act of bankruptcy.” By ſtat. 5 


Geo, 2. c. 30. § 24. | 


But it is further enacted by ſtatute 4 Geo. 3. c. 33. I Is 
© That before any commiſton can be ſued out againit a 
© member of parliament, it is required, That the credi— 
tor make and file on record in one of the courts at AT- 
„ minfler, an afhidavit, that the debt is juſtly due to him, 
& and that his debtor, as he verily believes, is a merchant, 
„% &c, and within the deſcription of perſons who are ob- 
« jets of the bankrupt laws. 


And note, That if a man commits a plain at of pi Hopkins vs 
cy; as keeping houſe, &c, though he afterwards goes abroad Ellis. 
and is a great dealer, yet that will not purge the firſt act of Salk, 110, 


bankruptcy, But / the aft is doubtful, then going abroad 
and dealing will be an evidence to explain the intent of 
the firſt act; for if it was not done to defraud creditors and 
Keep out of the way, it will not be an act of bankruptcy: 
alſo, if after a plain act of bankruptcy he pays off or com- 
pounds with his creditors, he 1s become a new man, 


Therefore where a trader was denied to a creditor who 
called in the morning with a bill for payment, though by 
the cuſtom of the city he had till five ofclock in the even- 
ing to pay it, and in fact did pay it in the courſe of the day, 
yet it was reſolved, That having committed an unequivo- 
cal act of bankruptcy by the denial, it could not be purged 
or explained away by any ſubſequent circumſtances. 


3. The next thing to be conſidered is, 


The Debt of the Petitioning Creditor, 


1. By ſtat. 5 Geo, 2. c. 30. it is enacted, © That no 
* commiſſion of bankruptey ſhall be ſued out upon the 
« petition of one or more creditors, unleſs the ſingle debt 
« of the creditor, or of two or more perſons being partners 
ce petitioning for the ſame, does amount to iool. or upwards; 
% or unleſs the debt of two creditors amount to 1 50l. 
« or of three or more creditors to 29ul, and the creditor or 
« creditors petitioning for ſuch commiſſion ſhall, be fore the 


« fame ſhall be granted, make oath of the truth and reality 
© of ſuch debt. Y 


1. In this caſe the bankrupt was fairly indebted to the pe- 
titioning creditor in upwards of 100l. but before the com- 
miſhon ſued out, he had given to the creditor a bill of ex- 
change, which reduced the debt to within 100l. buy this bill 
of exchange was drawn on a perſon with whom the bank- 
rupt had no dealing, and which was of courſe not ac- 
eepted: the petitioning 9 kept che bill, and gave ne no- 
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tice to the bankrupt of the non- acceptance, and ſued out the com- 
miſſion on the whole debt: in an action in which the bank- 
ruptey came in queſtion, it was inſiſted, that the petitioning 
creditor having negledt ed to give notice of the non-accept- 
ance of the bill, had by his laches mad: it his cen, and that 
therefore the petitioning creditor's debt being leſs than 100l. 
that the commiſhon was irregular ; the point being reſerv- 
ed, the court was of opinion, That the bill being drawn on 
a perion who had no effefs of the drawer in his hands, 
that the notice of non-acceptance was unneceſſary, as he 
never could ſuſtain an injury for want of notice, and that 
ſo there could he no extinguiſhment of the amount of the 


| bill of exchange; and that the petitioning creditor's debt 


was therefore tuthcient. 


2. Under this ſtatute the petitioning creditor's debt 
& muſt hea {ral one.” 


For where the petitioning ereditor's debt was as aſſignee of 
a bend due by the bankrupt, the commiſſion was ſuperſeded ; 
for he was only an equi:able crediter. 


So where one A/jwwth entered into an agreement to 
purchaſe from HY an equity of redemption of an 
eflate then in mortgage, for which he was to give 400l. and 
articles were ſigned accordingly, 4 /worthpaid 2 gol. and was 
to pay the other 1501. on the execution of the conveyances, 
but Hylliard refuſed to complete the purchaſe, upon which 
Alfworth tued out a commiſſion of bankrupt on the debt 
of 250l. On a petition to ſuperſede it, Lord Harawicke 
doubted, whether a commiſhon could be taken out on ſuch 
a contraQ; for the remedy ſhould have been a bill for per- 
formance of the contract, and no action could in {trifineſs 
of law be maintained, But it appearing that ſince the iſ- 
ſuing of the commiſhon, 4/worth had taken an aſſignment 
of the mortgage, which he could hold till ſatisfied, he or- 
dered the commiſſion to be ſuperſeded. 


3. The debt muſt be a legal and good debt for which an 


©«K ion can be maintained.” 


For wheie a judgment had in this caſe been recovered 
againſt a bankrupt, he was ſurrendered by his bail, and 
then charged in execution; after which the plaintifts in 
that action ſutd out a commiſſion of bankrupt, grounded on 
the debt for which the judgment had been obtained : the 
commiſſion was ſuperſeded, the body of the debtor being in 
law a ſatisfaction tor the debt. : 


So a man cannot he a l for a debt contracted 


during his infancy, though the act of bankruptcy was af- 
ter he came of age. 


« But 


TROVER. 
e. But a debt barred by the Aatute of limitations may be a good 


te petitioning creditor's debt.“ 


This is to be taken with this reſtriction, that ſuch debt 
will be an intuthcient one to ſupport the commiſſion, if 
the objeftion comes from the bankrupt / imſeiß, who on ſuch 

round may ſuperſede the commiſſion; but the objection 
that the debt was harred by the ſtatute of limitation, will 
not lie in the mouth of a perſon ſued by the aſſignees; for 
the debt is net extinguiſhed by the limitation, and the bank- 
rupt has acquieſced in it: neither will the court preſume a 
debt to be barred though fix years have elapſed, 


And accordingly Lord Mansfield at Ny Prius, ruled, 
That the ſtatute of limitations does not prevent the cred1- 
tor from taking out a commiſſion of bankruptcy, but ex- 
tends only to remedy by action mentioned in the ſtatute, 
but docs not extinguiſh the debt or take away any other 
remedy. f 


So where the debt due to the petitioning creditor was by 
bond, which was not due at the time of ſuing out the Commiſion, 
the debt was held to be a bad one to ſupport the com- 
miſſion, 


This cafe was prior to the ſtatute 5 Geo. 2. c. 30. which 
now allows creditors to the bankrupt by bills, bonds, or pro- 


miſſory notes payable at a future day, to petition for, 


or join others in petitioning for, a commiſſion of bank- 
ruptcy., 


4. The debt muſt be a ſubſiſting debt at the time of the 
c ad of bankruptcy committed,” 


For where in this caſe the petitioning creditor's debt was 
under a note drawn by the bankrupt aiter an a& of bank- 
ruptcy committed, the commiſſion was ſuperſeded, the 
debt being a bad one. 


But where the petitioning creditor's debt was a note of 
200l. given by the bankrupt to A. B. before any act of 


bankruptcy, but indor/ed by A. B. 10 the petttioning creditor 472 


ter an a of bank» uptcy committed, the debt was held to be ſut- 
ficient to ſupport the commiſſion, the debt being due by 
the bankrupt when he became ſo. 


Theauthority of this caſe was confirmed by a ſubſequent 
one of Bingley v. Maadiſon. | 


So where the bankrupt was indebted to the petitioning 
creditor by ſimple contraQt, and after a ſecret act of bank- 
ruptcy committed, gave him a bond for the money, it was held, 
That the bond did not ſo deftroy the ſimple contract debt, 

' * 7» but 
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but that it was a good debt whereon to ground a com- 


miſſion. 


5. But the debt on which the commiſſion is grounded, 


ec need not have been contracted during the time that the bank- 
© rept carried on trade. 


For a debt contraQed before a man entered into trade, will 
be a good one to ſupport a commiſſion, 


And therefore that reſolution, That a trader cannot be a 
bankrupt for a debt contracted after he has left off trade, 
though he afterwards becomes a trader again, ſeems not to 
be law, fince by the caſe of Butcher v. Eaſts, it is indif- 
ferent at what time the debt has been contradted. 


But where a man has guitted trade, he ſhall not be liable to 
be made a bankrupt on account of his former trading, for 
afrer-contracted debrs; though for a debt contracted durin 


the trading he may, and cven though after quitting trade 
he tells his remaining ſtock. 


Where the petitioning creditor was the adminiſtrator of the 
obligce of a bond given by the bankrup', but the bond had been 
given in the year 1705, the act of bankruptcy in 1773, and 
the litter of adminiſtration granted in177 5; this being ſubſequent 
to the act of bankruptcy, it was contended could not ſup- 
port the commiſſion; but Lord Mansficid over-ruled the 
objection ; for the inteſtate and adminiſtrator are una eadem= 


que perſona + and to the debt was due to the petitioning cre- 
Siege before the act of bankruptcy, 


And theretore where a trader was indebted while in 
trade in 100], and then quitted trade, and became indebted 
to the ſame creditor in another 200l, he afterwards paid 
100l. to his creditor, without ſay ing upon what account; 
Holt. Ch. ſuſt. faid, That it would be too rigorous not to al- 
low this payment to be appropriated to the 100l. debt con- 
tracted while the debtor was in trade, ſo as to ſuffer him to 


be ftill liable to a commillion of bankrupt : but he gave no 
abſolute opinion on it. 


6. In general, the following have been allowed to be 


good petitioning creditors debts, to ſupport the commiſ- 
fion: 


1. An arbitration hend; for 1 it is a debt at law, and binds 
the parties till ſet aſide for corruption or partiality; and 
therefore may well ſupport a commiſſion. 


2. The petitioning creditor's debt in this caſe amounted 
to 1col, but it was in notes of the bankrupt, bought in at ten 


Hillings 
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ſhillings in the pound; it was held to be a good debt to ſupport 
the commiſſon, though it had been otherwiſe in the caſe of 
a bond, 


Where an order was made that a ſolicitor's bill An". 
ſhould be referred to a Maſter to be taxed, and that ail * 
proce dings at law ſhould in the mean time be flayed, and 
while the bill was under taxation the {olicitor ſued out a 
commiſſion for the debt due by his bill; on a petition to ſu- 
perſede it, it was held to be not a ſufficient reaſon to ſuper- 
ſede the commiffion ; for the order for taxation extended 
only to the bringing of actions at law, and the other or- 
. dinary proccedings. 


4. A commiſſion may iſſue againf? one tartner for a Ex parte Criſpy, 
debt due by the partnerſhip. Vid. Coke B. L. 18, & ca. ibid. 1 Atk, 134. 


ct, 


5. The executor of a bankru*t cannot ſue out a commiſſion Ex parte 
rounded on a deht due to his teſtator, unleſs the commiſ- Sa. 
. ; f 5 0 I Atk. 100. 
ion againſt his teſtator has been ſuperſeded ; for all debts 
due by him belong to his nes. 


The Commiſſion. 


4. The Commiſſion is next to be proved, which is done 
by producing it under the great ſeal, and the petition to the 


— 


Chancellor on which it was granted. 


5. The next thing requiſite to be proved in actions by tie 
aſſignees of the bankrupt, is 


The Aſſignment. 


This is to be done by producing the deed itſelf, and 
proving the execution of it by the commiſlioners by the 
tubſcribing witnels, 


6, The laſt thing to be conſidered under this head, is 


Property in the Bankrupt. 


This includes every thing of which he is the viſible or 
real owner; every thing ot which he has the actual poſ- 
ſeſſion or of which he has parted with or loſt the poſſe(- 
ſion after an act of bankruptcy committed, or in contem- 
plation of it, 


O03 1. Of 
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1. Of Things of which he has Poſſeſſion, or is the 
Real or Viſible Owner. 


1. To prevent a trader from injuring others, by deriving 
a credit from an appearance of ſtock or property which is 
not his own, it is enacted, by ſtat, 21 Fac. 1. c. 19. y 11, 
4% That if any perſon ſhall at the time of his becoming a 
© bankrupt have in his poſteflion, order, or Jiſpoſition, by 
tc conſent of the true owner, any goods whereof he is the 
*« reputed owner, that the commiſſioners mall have power 
6 to fell the ſame.” 


Under this ſtatute it has been held, 


1. That it extends to mor tzages or conditional ſales as 
well as to abſolute ones; ſo that where in this caſe a trader 
had mortgaged his goods, ſtock in trade, &c, and the mort- 
gagee ſuffered him to remain in pofleſſion, this mortgage 
was adjudged to be within the ſtatute, and void as againſt 
creditors; who recovered the goods and flock accordingly, 


2. That it extends t choſes in action; as bonds, profits in 
trade, &c, 


3. That though the mortgage is to a partner, who there- 
by is in poſſeſſion, yet that the mortgage is void within 
the ſtatute, if ſuch partner allows the mortgagor to con- 
tinue in poſſeſſion, and appear ſtill as a partner; for the 
1 of fraud is ihe ſame, and it is within the miſ- 
chief of the ſtatute. 


2. © But the ſtatute does not extend to aſſignments of 
* ſhips or car goes at ſea,” 


For where /ill:ams and Milder, beirg partners, aſſigned 
to Heathcote, to whom they were indebted, two ſhips, toge- 
ther with the bills of lading, and policies of inſurances on 
the goods on board; /Filiams and I ilder became bapk- 
rupts, and the aſſignecs brought their bill againſt Heathcare, 
grounding themſelves on the ſtatute 21 Fac. no poſicſhon 

aving been delivered: but Lord Harawicke was of opi— 
nion, That the ſtatute extended only to caſes where the aſ- 
ſignee could obtain poſſeſſion of the g ocds aſſigned, but which he 
left in poſſeſhon of the aſſignor, and ſo gave him a falſe 
credit; Which caſe did not hold herc, the ſhips being the 
abroad on their voyage. | 


In ſuch caſe of the aſſignment by mortgage of a ſhip, 
the delivery of the grand bill of ſale is a complete transfer 
of the property in the ſhip; and ſuch delivery is good 
within the ſtatute. 


hut 
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& But the creditor or purchaſer ſhould take poſſeſſion coke B. L. 
% of the ſhip as ſoon as poſſible ; for the delivery of the 380. 
„ grand bill of fale will not be ſufficient, if there was an 
« opportunity of taking actual poſſeſſion, and neglected.“ 


For where Vn. N appenden, being indebted to the plain- Stephens v. Sole. 
tiff in 1400l. for tecuring the payment, mortgaged to him . 358 
ſome leaichold eſtates, wharfs, and three boys ; but he kept Rin. ba 1 
7 of the los, and foon after became hankrupt : the Cooke B. I. 
aſſignees got poſſeſſion of the hoys ; upon which the plain- 38. 8. F. 
tiff filed his bill ro compel the aſſignees to redeem the 
hoys, or that they might be ſold to pay his demands: Lord 
Talbot diſmitled the bill as far as reſpected the hoys; the 
aſſignment heing void under ſtatute Fac. and ordered them 


to be told for the benefit of the creditors, 


3. „Neither does the ſtatute extend to caſes of goods 
& told by the bankrupt, of which he has only the temporary 
% poſſeſ510n after the ſaie,” 


For where Afatthcwws the bankrupt, having 500 harrels Exparte 
of tar, fold two-thirds of it to F and Fiild, and it was 47 5 en = 
agreed that Matthews ſhould alſo ſend to them the other 1 as, is5. 
third on his own account, but that he ihould be at the ex- 
pence of cartage, porterage, and ſhipping, and that he 
ſhould Hhage all the tar in a warehouſe of his on till an op- 
portunity of {nipping it offered, there being none at that 
time; the tar was accordingly lodged in Mattes ware- 
houſe 5; Fiyn and Field paid tor their part: AZ itthews hes 
came a bankrupt, and the tar was taken poſſeſſion of by 
his aſſignees; but Lord Hurdwicke held this not to he a cate 
within the ſtatute; for the words of the ſtatute are © goods 
left in the p:/ej330n, order, and diſpoſition of the bankrupts;“ 
which thetic could not be tad to be, being merely tempo— 

rary, and for a particular purpoſe. 


4 z 


4. 80 neither does the ſtatute extend to caſes in 
& which the bankrupt has net the order and diſpeſition of the 
„goods claimed.” 


For where the commiſſioners of the yiQualling office, cations AN. of 
having occation to erect a ſtage at /Ze-wil, in Hamphire, Kent v. Forbes. 
for ſhipping barrels, and publiſhed an advertiement 3 * 
for carpenters to ſend in propoſals; Fes was diſpoſed to * 
take the contract, but being a general merchant, could not 
do it in his own name; he therefore agreed with Kent the 
bankrupt, who was a carpenter, that he ſhould take the 
contract, ſor which he was to have one-fourth of the pro— 
fits, and a guinca a week for ſuperintending the work, and 
the reſt was to belong to Forbes : the contract was accord- 
ingly ſo made, and the timber was bought by Ferbes, and 

s 004 ſhipped 
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ſhipped in his name, and delivered into the king's yard as 


for Kent's ule, and received as ſuch by the king's officers; 


they ſwore that they ſhould not have received it on ac- 
count of any other perſon, ner that they would have permitted 
Kent hb melt to diſpoſe of it in any other manuer than ſer the wor R 
contratted fer, except ſuch parts as were unfit tor the pur- 
pole, as they conſidered it as dglivercd for the purpoſes of 
the contract. Before the work was finiſhed Kent became a 
bankrupt, and F:rbes got poſſeſſion of the timber; to re- 
cover which the action was brought. The court were of 
opinion, That this was not ſuch a poſſoſſion in the bank- 
rupt as ſhould entitle the aſſignees under the ſtat, 21 Tac, 
for the timber was the property of the defendant, to 
whom no fraud was imputable; there was no /ale 1 Kent, 
nor any general delivery fo as to give him the abjolute diſpeſitian 
of it; tor the ofhcers of the yard would not have per- 
mitted him to have fold it to any other, nor to have uſed 
it, except for the purpoſes of the contract : this therefore 
could not enable Kent to get credit on this j; roperty ; they 
therefore gave judgment for the defendant, 


5 And it ſeems to be admitted as a general rule, 
That in all caſes where the bankrupt has made any fale 


* or mortgage of any part of his property, of which poſſeſ- 


„ion could not then be given, that where the perlon to 
„ wiom ſuch tale or mortgage has been made has an op- 
« poirunity of taking policfhon of the property, and ne- 
« oleRs to do it, that he ſhall loſe that equitable hen he is 
* entitled to as againſt the property; but that where he 


e utes every means to acquire the legal poſſeſſion, that in 
6 that caſe he ſhall be entitled.“ 


For where Syed; the bankrupt having received advice 
; P 8 


from a corre ſpondent in America. that a quantity of Biazil- 


etto wood was about to be ſhipped on his account, he pro- 
cured an infurance thereon, and then applicd to the de- 
fendant Paſſey to advance him a ſum of money on the cre» 
dit of the goods and the policy of infurance; Paſley agreed 


to lend the money, and the bankrup', by a ſtam ped 


inſtrument, bound himſelf to deliver to the defendant the 
Brazaletto wood, and alſo to depoſit in his hands the policy 
of inſurance and letter of advice, ani to indo /e and hand 
over to him the bill of lading when it arrived, The policy and 
letter of advice were depoſited with the lefendantz the bill 


of lading was alſo indorſed over when it arrived, but it was 


after Syeds had committed an ad of bankruptcy ; this was 
on the 2d of February, and the commiſſion iſſued the 10th ; 
the ſhip arrived in April, and the defendant got poſſeſſion 
of the goods, for which the plaintiffs now brought trover; 
Mr. 22 Aſhburſt delivered the opinion of the * 

at 
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That as between a perſon who has an equitable lien, and a 
third perſon who purchaſes for a valuable conſideration, and 
without notice, the equitable title, though prior, {hail nog 
over-reach the title of the vendce; for the title of him 
who has a fair poſſeſſion, and an <quitable title, ſhall be 
preferred to that of a mere equitable title; but as between 
the perſon who has the equitable lien and the aſſignees, if 
the oo ſubſiſted before the bankruptcy, they ſhall never 
recover or retain the thing, without diſcharging the money 
due; the party who has the <quitable lien ought not to be 
on a footing with the reſt of the creditors, for whom the 
aſſignees are truſtees; for the creditors truſted to a perſonal 
credit, but he to the thing; the aſſignees muſt ſtand in the 
place of the bankrupt, and take the thing ſuhjcct to all the 
equitable liens to which it would have been 1ubyect in the 
hands of the bankrupt himſelf, It might be great incon— 
venience to commerce, if it were to be laid down as law, 
that a man could never take up money on the credit of 
goods conſigned till they actually arrived in port: there 
{ecmis to be no inconvenience on the other fide, nor can it 
be any inlet to fraud; for no perſon can be taken in to 
lend money on the credit of the cargo after tne party has 
parted with all the documents, and delivered them to him 
Who has the firſt hen, 


6, © The ſtatute extends as well to goods entruſted to 
& the bankrupt by a third perſon, and ot which by diſpo- 
* fing of them he is the vitible owner, as to cates where 
& the bankrupt himſelf, being the origina. owner, remains 
& in po ſſeſſion after having told them; for the miſchief is 
* equal of creating a fictitious credit.” 


For where in this caſe, Mace the plaintiff kept a public- 
houſe, had a licence, and ſaid ſhe was married to one Pen- 
rice; lhe went to the exciſe- office, had his name entered in 
the books, with a note in the margin * married;” Penrice 
had the licence, and continued in poſſeſſion of the houſe 
and goods from that time till he abſconded, and fo com- 
mitted an act of bankruptcy : face the plaintiff claimed 
the goods in queſtion ; firſt, As under a bill of ſale from 
Penrice; but afterwards as her own original property, and 
denied her being married to Penrice ; the court were of 
opinion, That this was a poſſeſſion of goods in the bank- 


51 2 the ſtatute of Fac, and the plaintiff was non- 
uited, x 


So where Bry/on being poſſeſſed of a dver's plant, ſold it 
to Simpſen for 1051, 16s, Cd. Simpſon gave Hh two pro- 
miſſory notes in payment, dated 19th ot Farurry, 1780; 
one for the ſum of 821, 138. 6d. pay able the 4th of January, 
1781; che other, for the ſamg ſam, payable the 6th of 
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January, 1782; when the firſt note became due, Simpſon 
was unable to pay it; and Bren offered to take back the 
Plant, and return the notes, and agreed to let him the 
plant at the rate of 51, per ann. for the term of three years: 
to this 1 Simpſon agreed, and a deed was accordingly 
executed, by which it was agreed that Bry/on ſhould let the 
plant to S:mp/on; and that if he ſhould make default in any 
of the quarterly payments, or in the performance of any 
of the covenants, that the term granted ſhould ceaſe, and 
Simpſon ſhould deliver up the plant to Bryſon. There was a 
memorandum at the bottom of the deed, that Bryſon had 
= Simp/on in full poflefſion of the plant, by delivering to 
im a winch in' the name of the whole. On the 5th of 
Ju y, 1783, Simpſon had a commiſſion ſued out againft him; 
and the meſſenger took poſſeſſion of the plant: the court 
held clearly, That this was a poſſeſſion in the bankrupt, 
within the ſtatute of Jac, and belonged to the aſſignees. 


« But in ſuch caſe the bankrupt muſt appcar as the u,, 
“ for if from the nature of his buſineſs the preſumption of 
* the goods being his property is excluded, they ſhall not 
be liable to his bankruptcy.“ 


As is the caſe of gelaſmiths and factors, who do not deal 
on their own ſtock, but that of others: as in this caſe, 
which was trover againſt the aſſignee of one Levi, to whom 
before his bankruptcy the plaintiff had entru/ted a parcel of 
diamonds to ſell; on a caſe made, the court of King's Bench 
were of opinion, That the bankrupt having no more than 
a bare authority to ſell for his uſe, that they were not liable to 
Levis bankruptcy, 


„So in the caſe of fafrrs, goods configned to them 
66 * ” 2 „ 5 55 
merely for ſale, are not liable to their bankruptcy. 


For if a merchant conſigns goods to a factor, and he be- 
comes a bankrupt, the goods ſtill remaining in his poſſeſ- 
ſion, they ſhall ſtill be deemed the property of the mer- 
chant; and he may recover them in this ation, 


So if the factor had fold the goods conſigned to him, 
and received the money, and died indebted in debts of an 
higher nature, if it could be proved that the money ſo re- 
ceived had been inveſted in other goods, theſe ſhall be 
deemed to belong to the merchant's eſtate, not to the 
factor's; but if the money had remained in ſpecie, it had 
belonged to the fattor's eſtate, and gone to antwer the debts 


of an higher nature; for the money has no mark to be fol- 
lowed by, 


But where the factor had for the merchant's goods taken 


nztes, inſtead of money, the court of Common Pleas held, 
That 
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That the merchant ſhould have the notes, as they could be 
traced, | 


And ſo if a factor had ſold the goods conſigned to him, Scott v. Salmon. 
and become a bankrupt, the merchant muſt come in as a Hill 16 G. 2. 
creditor under the commiſſion; though if he had laid out out . 
the money in other good for the merchant, the merchant ſhall SB nk 
have thgm : ſo if the factor had told for payment at a 


future day, the merchant ſhall have the money. 


As where the plaintiff, living in Ireland, employed B. in Garret v. Cul- 
L:ndon to fell goods for him: B. told them to J. S.; the lem E. r7c8. 
wy pd . . Buller N. P. 42. 
plaintiff at the time was e to whom they were ſold, 5 dit. 
and J. S. was ignorant whole property they were; B. be- 
came a bankrupt, and J. S. paid the money to the defend- 
ants, his aſſignees: the plaintiff brought an action for the 
money againſt the affignees, and recovered ; for though it 
was agreed, that a payment by F. S. to B. was a diſcharge 
for him g gainſt the plaintiff his principal, yet the debt 
was not in law to him, but to the plaintiff whoſe goods 
were fold; and therefore was not aſſigned to the defendants 
under the general afftignment of all their debts, but re- 
mained due to 4. as it was before; that being paid to the 
defendants who had no right to it, that it was a payment 
under a miſtake, and fo was recoverable from them, 


And where the factor had a de! credere commiſſion, the Ex parte M 
ſame point was decided by the chancellor, Cooke B. L. 415. 


4 And the caſe is the ſame of goods which the bank- 3 Run. 1369. 
« rupt has in his poſſeſſion, as executor or edmimtrator for 
6 the ſtatute does not extend to theſe.” 


For where one Marſh died poſſeſſed of about 2000l. and Ex parte Marſh. 

ſome plate, leaving a widow and children, the widow mar- Atk. 158. 
ried a man who became a bankrupt : the queſtion was, 
Whether the aſſignees of the ſecond huſband were entitled 
to the plate which had been left in the poſſeſſion of the 
bankrupt * Lord Hardwuicke ſaid, That it certainly was not 
within the ſtatute ; becauſe the adminiſtratrix had them in 
auter doit, and the huthand could have them in no better 
right, and therefore they could not belong to his eſtate. 


7. So that the criterion of what potſeſhon ſhall ſub- 
« ject the goods of others in a trader's pofleſſion to his 
% bankruptcy, is the exertion of any ad of ownerlhip un- 
© conneQed with any circumſtances of doubtful property, 
66 or the appearing to have ſuch power and right,” 


Therefore, where a bankrupt was left in poſfeſhon of his walker v. 
houſe and goods by his athgnees, after obtaining his cer- . 
puiicate, fer the pur peſe of collecting bis acbis, and during that ug. 303. 
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time traded for himſelf, it was adjudged, That this was 
not ſuch a poſſeſſion as ſhould ſubject them to be taken by 
the aſſignees under a ſecond commiſſion, 


So where in trover by the plaintiff as truſtee for the 
wife of the bankrupt, the caſe was, That on the inter- 
marriage of the wife, by deed made previous to her mar- 
riage, all the wife's ſtock in trade, as a milliner, book- 
debts and other effects of the wife, were aſſigned to the 
Plaintiff in truſt for her ſeparate uſe; there was no ſche- 
dule, but an inventory of the furniture; at that time and 
for ſome time after the marriage, ſhe carried on buſineſs 
at a houſe apart from her huſband, in Melbeck-ſireet, but 
ſome time after, ſhe removed to his houſe in Afar ybone- 


fireet, where he was a linen-draper ; and carricd on her 


buſineſs in a ſeparate apartment: it appeared that the huſ- 
band paid the rent of the houte, and had been at the expence 
of fitting up the ſhop, but there was contradictory evidence 
as to the manner of the wife's carrying on her buſineſs, 
whether for her own {eparate uſe or not. The jury found 
that it was not carried on ſeparately, and found a verdict 
for the defendant for the flock in trade; but for the plains 
tiſf for the furniture: it was moved, to ſet aide the ver- 
dict as to the furniture, as being a poſſeſſion under ſtat, of 


Fac. but the court refuſed it, they being of opinion, That 


there was not ſuch an oder and difpefition by the content of 
the true owner, as was within the ſtatute ; that the truſtee 
was the legal owner, and he gave no conlent for ſuch pur- 
poſe; and the wife's poſſeſſion in the manner proved at the 
trial, was no evidence of fraud, for ſhe was the agent of 
the truſtee : an objection was made on the part of the de- 
fendant, that there was no ichedule when the deed was 
made ; but the court held, That there was nothing in the 
objection, | 


2, Theſe are caſes in which the bankrupt is in poſſeſſion 
of goods at the time he becomes a bankrupt, and which 
are recoverable under the circumſtances now mentioned; 
but goods of which he has not the poſſeſſion, if they have 
got into the hands of others after an act of bankruptcy 
committed, are in like manner recoverable in this action. 
1. For the aſſignment of the bankrupt's property has a re- 
lation to the act of bankruptcy, and the — ſtand in 
the bankrupt's place from that time; that is, the property 
is in them from that time, and they may maintain trover 
for all goods of the bankrupt of which others have obtain- 
ed poſſeſſion from that period, 


0 And 


TROVER. 


te And it makes no difference whether the property was 
& in England or elſewhere, for it all belongs to the aſſignees, 
and is by them recoverable.” 


For where the defendants were conſiderable creditors 
of the bankrupt, and refided in England at the time of the 
bankruptcy ; upon the iſſuing of the commiſhon, they know- 
ing of its iſſuing, ſent out an order to their attornies in 
Rhode [land in America, to attach property of the bank- 
rupt's there; the attachments were made there, andzthe 
proceeds, amounting to 4961. remitted to the defendants in 
England; to recover which the action was brought: it was 
reſolved, That by the bankruptcy the whole property of 
the bankrupt veſted in the aſſignees, and that therefore it 
could not be attached by any creditor in Exgland; and that 
whatever he received under ſuch attachment, that he was 
liable to refund to the aſſignees. 


But the perſen abrocd who has ſo had the bankrupt's property 
recovered from him, is not on his coming to England liable to 
the aſſignees; for having parted with it under the coercion 
of a court of competent juriſdiction, that ſhall juſtify him 
in law. 


2. Where the aſſignment of the goods is itſelf an 
« act of bankruptcy, and ſo the goods atfigned are reco- 
« verable in this action, has already been mentioned; 
« where an act of bankruptcy has been committed, and 
ec any perſon-obtains pollcthon of them afterwards by any 
« means, they are in like manner recoverable,” 


As where the bankrupt had been arreſted on the 2d of 
May, and on the 4th was charged in execution: on the 
17th of June a ficri facias iſſued againſt him to the defend- 
ant the ſheriff, who on the 26th levied the money: on the 
gth of July the commiſſion was taken out on the act of 
bankruptcy of lying in gaol two months, after which the 
ſheriff returned nulla bona, and the return was adjudged to 
be good; for by the relation the property was in the aſ- 
ſignees from the 2d of May, 


8o where the defendants, who were ſherifts of Lenden, 
had ſeized the goods of the bankrupt, after an act of bank- 
ruptcy committed, but before a commiſſion had been ſued 


out: but before a fale, a commiſſion had been ſued out, 6 


and an aſſignment made, notwithſtanding which the de— 
fendants ſold them; they were held to be liable in trover. 


Or the action may be maintained againſt the plaintiff 
who ſued out the execution as well as againſt the ſheriff, 
zf he can be proved a party to the converſion by giving 
bond to {ccure the ſheriff, and ſo making the act his own, 


But, 
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- But to this there are two exceptions, 


1, Where an extent iſſued en a flatute, and the conuſor be- 
came bankrupt after the execution of the extent, but before 
the liberate ; in trover by the aſſignees againſt the defendant. 
who had got poſſeſſion under the liberate, the court held, 
That the property was diveſted out of the bankrupt by the 
extent, and that the goods were therefore not aſſignable. 
Note, The extent was of the 21ſt of O4ber, the act of 
bankruptcy was on the 34 of November, the liberate was 
ſued out on the 6th, and the commiſſion 1tlued the 8th of 
the ſame month, 


2. The ſecond exception is in the caſe of the crown, for 
the king is not bound by any of the ſtatutes of bank- 
ruptcy, he not being named in them; ſo that he is not af- 
fectcd by the relation, but only by the a/ual afſienmenty 
which changes the property, 


As where the bankrupt was indebted to the king, as colleflor 
of the land- tax for the precinct of Aldgate, and the com- 
miſfioners of the land- tax iſſued their warrant and /erzed 
bis effefts after an at? of bankrupicy committed ; but the goods 
were not taken away till after the aſhgnment under the 
commiſſion; it was held, That the goods being in the hands 
of the crown from the time of the ſeizure, were not affected 
by the act of bankruptcy which preceded it. 


So where one Edward Lewis was indebted to the kin 
by bond, dated the zd of Harch ig Car. 2. an extent :iTucd 
upon that bond teſted the /ame day with the date of the aſßigu- 
ment under a conmmiſsion of bankruptcy againſt Lewis; when it 
was held, That the extent ſhould be preferred, 


But where it is enacted by ſtature 8 Ann. c. 19. That 
& all candles, and all the materials for making them, ſhould 
te be ſubject to the debts and duties to the crown, and all penal- 
c ties, and ferfeitures for the ſame 3 it was adjudged, That 


where a candle-maker was in debt for the ſingle duties, 


and became a bankrupt, and after the aſs:gnment was con- 
victed in the double duties, that this was a lien on the 
candles, utenſils, &c. in the hands of the aſſignees, and 
might be taken from them under the ſtatute, norwith/ianding 
the aßignment; for the aſſignees are the repreſentatives of 
the bankrupt, and they are liable to every equity that 
would affect him. 


Therefore where an extent iſſues, it ſhall always be teſed 
of the true day it iſſues, and ſhall not be ante-dated ſo as to 
over-reach any meſne aſſiguments. 


How far the crown is entitled to a preference by extent 
againſt a ſubject, depends upon ſtatute 33 H. 8. c. 39. by it, 
| it 
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it is enafted, © That if any ſuit be commenced or taken, 
or proceſs awarded for the king, that the king's ſuit 
ce ſhall be preferred, and that he ſhall have the firſt exe- 
cc cution againſt any perſon for his debts, / always the king's 
« ſuit be taken and commenced, or proceſs awarded for the ſaid 
& debt at the fait of the king, before judgment given jor the ſaid 
4c other perſon.” 


Under this ſtatute it has been held, 


. © That if execution upon a judgment iſſues againſt the 
& goods of the king's debtor, and after that an extent iſſues, 
& that thoſe goods cannot be taken in.“ 


As in this caſe, where the plaintiff in Eaſter Term, 
17 Geo. 3. recovered a judgment in the King's Bench againſt 
one Thomas Gann, and on the 16th of April ſued out a fi. fa. 
a warrant-of which was on the 18th delivered to an officer 
of the ſheriff of Surry, who on the ſame day took the 
goods in execution: on the 24th of April an extent iſſued, 
and was delivered to the ſheriff before ſale at the plaintift's 
execution, and the ſheriff returned nulla bona on the plain- 
tift's writ: on an action being brought for the falſe re- 
turn, the court held, That by taking the goods under the 
plaintiff's execution that they were bound, and the extent 
could not prevail. 


3. How far in the caſe of partners the acts of one ſhall 
be affected by the bankruptcy of the other in the diſ- 
poſal of the bankrupt effects, vid. Fox v. Hanbury, poſt. 


2. OF TROVER WITH REFERENCE TO THE 
PERSON, 


Under this head 1 ſhall conſider, iſt, By whom this ac- 
tion may be maintained: 2d, Againſt whom it lies, 


I, BY WHOM TROVER MAY BE MAINTAINED. 


I. © Poſſeſsion alone gives a ſufficient title to maintain 
this action againſt all perſons, except againſt the 
owner.“ 


As where a perſon finds any thing; this gives him ſuch a 
property as will maintain this action againſt any perſon 
who takes it from him, except the rightful owner, 


So where Sir Thomas Palmer, ſeiſed of a wood, ſold 600 
cords of the timber of it to one Corrford and his aſſigns, to 


be 
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Rackham v. 
Jeffup & als 
3 Wil. 332. 
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| caſe, Mich. 


14 G. 2. 


Bull. N. P. 33 


Flewellin v. 
Rave, 


1 Bulk. 68. 


Colſton v. 
Wootiton, 
Trin. 3 Ann. 
per Holt at 
G. Hall, 


Dull. N. P. 35 


be taken ly the aſrignment of Sir Thomas Palmer; and Cornford 
aſſigned his right to the plaintiff: Sir Thomas afterward 
ſold 4000 cord of timber of the ſame wood to the defend- 
ant, to be taken at the defendant's eleftion; the 600 cord of 
wood was marked out by Sir Themas to the plaintiff, who 
cut it, and the defendant took it away; on which the 

laintiff brought trover and recovered, for though the de- 
tendant had a right of 4000 cord of wood to be taken in any 
part of the wind, vet the plaintiff having cut, and got poſ- 
ſeſſion of the wood, had thereby a good and ſufficient title. 


So where the plaintiff, claiming a right of common, had 
cut fix load of ruſhes which grew thereon, and the de- 
fendant denying the plaintiff's right, had taken and car- 
ried them away, the plaintiff recovered in trover for 
them; for though the right of commoy, might be doubt- 
ful, yet having by poſſeſſion obtained "HE os property 
in them, he could well maintain an aCtion againſt a 
ſtranger. 


- 


« But poſſeſſion is not neceſſary to maintain this action.? 


For where in ejectment for\a mine, it was offered in 
evidence in proot of poſſeſſion, that the leſſor of the 
plaintiff had had a verdict in trover for a parcel of lead 
dug out of the mine, it was held not to be ſufficieat 
proof of poſſeſſion, as trover might be maintained with - 
out polleſſion, 


&« For a right of poſſeſſion is ſufficient,” 


As where A, being indebted to the plaintiff, and the de- 
fendant to A. and it was agreed between them that the de- 
fendant ſhould deliver goods to the plaintiff in ſatis faction 
of As debt, the defendant did not do ſo, but converted 
them to his own uſe; it was held, That the plaintiff might 
maintain trover, though he never had had poſſeſſion of the 
goods, 


2. But to ſupport this action, property in the plain- 
tiff is eſſentially neceſſary,” 


For where the plaintiff had ordered a tradeſman to ſend 
zoods by an hoyman, and the tradeſman ſent the goods by 
a porter to the houſe where the hoyman reſided when 
in town; but he not being there, the porter iet the goods 
with the landlord of the houſe, and the goods were loſt ; it 
was held, That the plaintiff could not have trover for the 
ome ; for the property never veſied in him ſor want of delivery, 

ut ſtill remained in the tradeſman : though it had been 
otherwiſe, had the delivery been to the ſervant of the 


hoy man, 
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hoyman, or one employed by him to receive goods; for 
a delivery to them would have veſted the property in the 


plaintiff, Ante, /ol, 14. 


So where the plaintiff had exchanged an horſe with the 
defendant, and given poſſeſſion of it, it was held, That 
though the exchange might have been unfair in the war- 
ranty, yet that trover would not lie for it, for the property 
was gone out of the plaintiff by the exchange, 


So where goods were condemned in the exchequer and pro- 
claimed as forfeited, it was adjudged, That te property was 
thereby ſo a/tered, that neither treſpaſs nor trover would le 
againſt the perſon who had ſeied them, 


% But a parol gift of goods, without ſome act of de- 
& livery, will not transfer a property.“ 


For where the plaintiff's inteſtate lodged at the de- 
fendant's houſe, and had furniture and plate there, and 
was proved to have ſaid, that whatever he brought into 
thoſe lodgings ke would never take away, but give to 
the defendant's wife : and now upon trover for theſe 
things, it was ruled at N/H Pins by the Ch, Juſtice, 
That a parol gift without ſome act of delivery, would not 
alter the property, and that ſuch an act was neceſſary to 
eſtabliſh a dengtio mortis cauſo, It then became a queſtion 
if there had been any delivery ; and to prove one, the de- 
fendant ſhewed, that the inteſtate when he left town, uſed 
to leave the key of his rooms with the defendant ; 
and this was ruled to be ſuſſicient, and the defendant 


had a verdict. 


1. But an abſolute property is not neceſſary, as a per- 
5 ſon having a /pectal property may maintain the action.“ 


As where the goods are /cized by the ſheriff under a fi, fa, 
the ſheriff may maintain this action againſt any perſon for 
taking and converting them to his own ute, | 


So @ carrier may maintain trover for goods entruſted 
to him to carry, which have been taken out of his pol- 


ſeſhon, 


So if an houſe let for years be blown down, the e may 
have trover for the timber, though the property be in the re- 
TE! /Ioners, 

So the lard of a manor who ſeizes an eftray or wreck, may be- 
fere the year and day expired have trover for it againſt 
a ſtranger; for he has a poſſeſſion that may become a 

property. 
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3. It was formerly the opinion, That ex-cvtors could not 
maintain this action /Savill, 1 33.); but it 1s now ſettled that 
they may have this action for a conver /ton of grods in the life- 
time of their teſlators, by the equity of ſtatute 4 Ez, 3. as 
well as for a converſion in their own times. 


Under this head it has been reſolved, 


1. That if the wife is executrix, the huſband may join in 
the action; for the poſſeſſion of the wife, as executrix, 


is che poſſeſſion of the huſband, and the damages recovered 
may concern them both. 


2, If the huſband deviſes away jewels, or ſuch things 
as are paraphernalia to the wife, ſhe cannot hold them; but 
they are recoverable by the huſband's executor from her, 


But if the huſband dies inteſlate, or by will dees not diſpoſe of 
the jewels, &c. ſhe ſhall have them. 


4. An adminiſirator may maintain this action for. the 
taking of the goods of the inteſtate by one befare the letters of 


adminiſtration granted; for the letters of adminiſtration re» 
late to the death of the inteſtate, 


So he may for a taking in the life-iime of the teflator. 
Under this head it has been decided, 


1. That an executor de ſon tert is liable to this action at 
the tuit of the adminiſtrator, 


And though in ſuch action it appeared that the goods 
for which the action was brought had been taken in 
execution, upon a judgment obtained againſt the defendant 
as executor de en tet by a creditor of the inteſtate, yet it 
was held to be no diſcharge; for men thould be diſcou- 
raged from meddling with inteſtate eftates : though this 


had been a good diicharge againſt another creditor who ſued 
him in the tame right, |; 


2. If an adminiſtration has been granted to any perſon, 
and the adminiſtration is afterwards repealed, and admi- 
niſtration granted to another the firſt adminiſtrator ſhall 
not be liable in this action for the goods which he diſpoſed 
of; but all diſpoſitions by him mace ſhall be valid, 


3. It was held by two juſtices in this caſe againſt Holt, 
That where a perſon, before adminiſtration granted to him, 
permitted a perion to take the goods of the inteſtate, that 
this aſſent ſhould bar him in an action of trover tor theſe 
goods brought after adminiſtration granted. 


—ů 


LY Bar 08 
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$. Baron and ſeme may join in this action, for goods Bickbern 
which were the property of the wife before marriage, « us. v. 
and which goods came to the hands of the defendant be- _—_ 
fore marriage, though they have been converted after; 1 Vent. 260; 
for though the converſion is the ground of the action, and 
therefore the huſband may ſue alone, yet the incep- 
tion of the cauſe of action was in the wife, by the trover 


before marriage. 


2. AGAINST WHOM THIS ACTION MAY BE MAIN- 
TAINED. 


t.,** The owner of goods may maintain trover for 
*& them againſt any perſon into whole hands they ma 
e have fallen, though the perſon in whole poſſeſſion they 
& are found may have honeſtly obtained it, provided it 
*© was not by /ale in market overt, or by other fair transfer,” 


As where the plaintiff 4% jewels ſealed up with. his banker Harp v. 
for ſafe cuſtody only, and the banker broke open the teal and age 8 
pawned the jewels to the defendant, the plaintiff brought 2 Str. 1187. 
trover tor them, when it was adjudged, 1. That the 8. C. 
banker being a mere bailce for ſafe cuſtody, had no au- 
thority to open the bag; and bv ſo doing was a treſpaſ- 
ſer. 2d. That the defendant could obtain no property in 
the jewels, except by a tale in market overt, 3d, That 
pawning was no ſale in market overt, and therefore that 
the property ſtill remained in the owner (the plaintiff) 
who might therefore well maintain this action to recover 


them, 


So where the plaintiff gave lottery-tickets to a gold- . e 
ſmith to receive the money for him, and the goldimith sak. 283. 
having before given to the defendant a note to deliver to 
him fo many lottery-tickets, delivered to him the tickets 
he had received from the plaintiff : it was ad1udged, That 
this was not {uch a transfer as changed the property, but 
that the plaintiff might maintain trover for them. 


So where in trover for a horſe, it appeared that he gy, caſe. 
had been ſtolen from the plaintift by one P. who had 1 Leon. 158. 
told him to the defendant under the name of Ly/ter, in mar- 
ket overt, and the aſſumed name of {y/ter was entered in 
the toll-book, it was adjudged by the court, I hat this 
being by a falſe name, was not ſuch a ſale as thould alter the 


property, 


« But where there has been a fair and regular transfer of 
« the thing in queſtion, this action will not lie.“ 
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As where a bank-bill, payable to 4. or bearer, was loft 
by 4. and found by a ftranger, who transferred it to the 
defendant ; it was held, That though 4. might have tro- 
ver againſt the ſtranger, yet that it would not lie againſt the 
defendant, who by the fair courſe of trade had obtained a 
property in it. Viae Miller v. Race. ante, fol. 39. Is 


2. When the taking of the goods has been tortious, an ac- 
© tual converſion te the party's own uſe is not neceſſary to 
&© maintain this action.“ 


As in the caſe of go:ds ſeized by cuſtombouſe-officers which 
are not liable to duties, as the wearing apparel and necetlaries 
of paſſengers on board ſhips ; for theſe trover will he 
againſt the cuſtomhouſe-officers who may have ſeized 
them, though the goods are /odged in his majeſiy's ftores, 
and ſo are not converted 10 the uſe of the defencant, the 
officer. 


6“ So trover will lie againſt à ſervant for goods which he 


* has wrongfully obtained, though they have been converted tq 
b the uſe of the maſter.” 


For where Hughes tne bankrupt, was poſſeſſed of the 
= for which the action was brought on the 22d of 
eptember, on which day he became a bankrupt : ou the 
23d of September the ro Buren Smith, who was tervant and 
rider to Mr, Garraway, to whom the bankrupt was con— 
fiderably indebted, went to his ſhop to get the money, 
which was ſhut up; but the bankrupt delivered to him the 
goods in queſtion, and he gave a receipt for them in his 
maſter's name, and fold them for his ule : it was objeRed, 
That the action would not lie, the converſion being to 
the maſter's uſe; but per Cur, The point is, Whether the 
defendant 1s not a wrong-doer, if he 1s, no authority, he 
could derive from his maſter could excuſe him? 1 he * 
rupt had no right to deliver the goods to Smith, nor Smith to 
diſpoſe cf them; and the giſt of the action of trover is the 
diſpoſal and converſion ot the goods of another wrongfully, 


« But where the taking has not been torticus, there muſt be 
* ſome evidence of a converſion.” 


As where trover was brought againſt the defendants as 
whartingers, to whem certain goeds of the plaintiff had been de- 
lrvered, and which they had not delivered to the owner, 
The goods were loſt or ſtolen out of the defendants poſ- 
ſeflion. The plainrift, before the commencement ot the 
action, demanded the goods and tendered the whartage 
the goods not being delivered, he brought this 3 

: or 


TROVER. 

tor them, when it was held, That for goods ſtolen or 
loſt out of the wharfinger's poſſeſſion, this action would 
not lie; for to maintain trover an injurious converſion 
ought to be proved, and that a bare von- delivery was not 
| ſuthcient, as this might have been a mere omiſſion, for 
which the remedy {hould be an a&#on en the caſe, not trover, 
which ſuppoſes an actual wrong. 


% But if one man is intruſted with the goods of an- 
&* other, and puts them into the poſſeſſion of a third perſon, con- 
& trary to orders, it is a converſion; and trover may be 
cc maintained for them.” 


As where the plaintiff was owner of goods on board 
the defendant's veilel, then lying in the Thames, and be 
directed the defendant not to land the goods at the wharf at which 
the voſſel lay: the defendant promiſed not to do ſo, but 
afterward apprehending that the wharfinger had alien for 
his fees on the goods, becauſe the veſſel was unloaded at 
the wharf, he delivered the goods to the whartinger, 
who was ready to deliver them on payment of the fees. 
It was objected that the action ſhould be ca for the miſ- 
delivery, and that trover would not lie, as the plaintiff's 
right to the goods was not denied; but it was adjudged, 
That though the right was ſo admitted, that a charge 
was brought on the plaintiff for the fees; and that the goods 
being delivered againſt the owner's orders, and no right 
being ſhewn to the wharfage as ſet up, that it was a con- 
verſion, and the action maintainable, | 


It is not neceſſary to ſupport this action that the 
te owner ſhould be abſolutely deprived of his goods by the 
& converſion of him who has had pollefſion of them; for 
% damages are recoverable in this action for any partial 
* converſton or uſer of the goods of another by the 
' & owner, after he has recovered poſſeſſion of them.“ 


As where a carrier took part of the liquor out of a veſ- 
ſel which he was employed to carry, and filled it up with 
water; it was adjudged to be a converſion of the whole, 
and the plaintiff recovered accordingly, 


So if a man takes my horſe and rides him, and after- 
wards delivers him to me, yet I may maintain trover 
againſt him; for the riding 18 a converſion, and the re- 
delivery will only go in mitigation of damages. 


4. Wherever the law has given a lien upon any goods 
or other things of value, there the retaining of 

te them ſhall not ſubje& the perſon to an ation of tro- 
« yer,” 


P p 3 I, This 
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1 1. This doArine in favour of liens, the courts of late 


4 Burr. 21212 Years have much leaned to, for the convenience of trade; 
allowing it, firſt, Where there is an expreſs contra? to 
thai effet? ; and, tecondly, Where it is imp/red, either from 
the w/age of the trade or the manner of dealing between the 
parties. \ 


8 As, 1. 4 ſar has a lien upon goods conſigned to him, 
lee. 


1 not merely for what is due for thoſe goods, but for the 
936. 8⁰ 1 
Drinkwater v. balance cf a general account, and for which he may retain 


1 them. So he has a lien on the money in the hands of 
* the buyer. 

ed >. And though in this caſe, goods had been conſigned to 

Devonſhire. a factor by a trader, and the factor knew the trader was in 

2 Burt. 932. ident circumſtances, but he, nevertheleſs, advanced him 

1 Flack. Rep. . 0 . © 

193 money on the credit of the goods, it was adjudged, 


That he was entitled to a lien againſt them for the _ 
he had advanced, and ſhould hold them againſt the af- 
ſignees of the conſignor. . 


2. © In the caſe of manufacturers, the lien which they 
& have againſt the goods entruſted to them to manu- 
& faQure, is not a general one, but confined to the work 
« done ta the goods themſelves, unleſs expreis uſage of the 
ce trade is proved to the contrary,” 


Fx parte As where the bankrupt was a flour- factor, and had em- 
Ockenden, loved the petitioner, who was a miller; and he havin 
1 Ak. 235. DRY P ö x 8 


always a large quantity of corn in his hands, and a great 
number of tacks, had, relying on theſe as a ſecurity, 
truſted the bankrupt very largely; and when he became 
bankrupt, he owed to the petitioner 280 J. for grinding 
done before, and 164. for grinding corn then in hands, 
which corn and the facks the petitioner infiſted upon 
holding for his debt, But Lord Fardwicke held, That as 
the petitioner had ſhewn no general cuſtom for a lien, that 
it only depended on the bailment proceeding from a de- 
livery of goods for a particular purpole, which could not 
be extended beyond the work den: to the goods themſelves, 


oo manufacturer who takes in goods for a par- 
4 Burt. 2214 © ticular purpoſe (as to dye them) has a lien on them, for 
the work dine to the goods themſelves 5; but cannot retain them 


for any other demand againſt the owner of the goods, was held by 
the court of King's Bench in this caſe. 


« But the ge of trade will create a general lien,” 


+ narte Deeze, As where it was proved to be the uſage for packers to 
1 Ark. 237, lend money to clothiers, and the clothes left to be packed 


0 CEL conſidered as a pledge, not only for the packing, but 
Mathews. for 
Pre. Chance. 
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for the loan of the money likewiſe 3 and here the bankrupt, 
who was a clothier, having borrowed money on a note of 
hand from the petitioner, who was a packer, but at a lime 
when he had no dealings with him, and the bankrupt having 
afterwards ſent him cloth to pack, it was held, That he might 
retain the cloth for the debt, as well as for the price of 
packing. 


3. In the caſe of pawns, The pawning, from the na- 
& ture of the tranſaction, creates of itſelf a lien.“ 


And where a teſtator had borrowed a ſum of money 
upon jewels, and afterwards borrowed three other ſeveral 
ſums, for each of which he gave his note, without taking 
any notice of the jewels, it was determined, That the 
borrower's executors ſhould not redeem the jewels with- 
out paying the money due on the notes ; for it muſt be 
preſumed, that the pawnee truſted to the pledge he had 
in his hands, by the money being lent ſubſequent to the 
pawning, which excluded the preſumption of any truſt to 
the perion : but if the loan had been prior to the pawning, 
there had been no lien, 


„ But though the act of pawning creates a lien in 
cc favour of the pawnee, yet it cannot give him 2 
« greater intereſt in the thing pawned than the pawner 
& himſelf had,” 


Therefore where a tenant for life of plate, pawned it to 
a pawnbroker and died, it was adjudged, That though 
the pawnbroker had no notice of the property the per- 
ſon pawning had in the thing, that he could have no lien on 
the plate as again him in remainder, 


4. If a perſon in England repairs a ſhip, he has no lien 
againſt the body of the ſhip for the repairs done to her: 
though for repazrs done beyond fea, the maſter may hypothe- 
cate the ſhip herſelf, 


So neither has the maſter any lien on the ſhip for any 
money expended by him 1n repairs on her in England, or 
for money due for his own wages; tor ſuch contracts are 
entirely perſonal, 


*« But where a perſon faves goods out of a ſhip which 
& is in danger, he ſhall bave a lien on the goods er 
% ſalvage.” | 


As where the ſhip took fire, and the defendants, at the 
hazard of their lives, ſaved the goods, it was held by 
chief juſtice Holt, That in trover for the goods, the de- 
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fendants might give in evidence that they detained therr! 
till paid for the lalvage. 


5. An inn kecper hath by law a right to detain an horſe 
left with him till he is paid for his keeping; for as he 
is by law compellable to receive a gueſt and "his horſe, 
ſo he ſhall have this remedy, And though in this caſe 
the horte had been brought to the inn by a ſtranger, 
without the owner's knowledge, and was afterwards 
claimed by the owner, yet it was held, That the 1nnkeeper 
might notwithſtanding keep the horſe til paid; for fo by 
pretended ignorance That his horſe was ſent to an inn, 
might the owner defraud the inakeeper, by getting his 
keeping tor nothing, 


So that to give this right of retainer, it is not there- 
fore necetiary that the oer fheuld be a gueſt; for * 
leaving his horſe at an inn gives this right of retainer till 
paid tor his keeping to the innkeeper. 


But this power of retaining is only while the borſe re- 
mains iu the innkeeper's pf] {ſien ; for if he ſuffers the horſe 
to be taken away, and the horſe is brought again to his 
inn, he cannot retain him for the former demand. 


And this privilege of retainer is confined toinnkeepers ; 
for a {very /loble-ir: per has no ſuch privilege to detain an 
horle for his keeping ; for it is allowed to innkeepers, on 
the ground of their being obliged to receive gueſts and 
their horics; but that 1s not the caſe of liv cry, ſtable-keep- 
ers, Who rely on the contract. 


So the innkeeper cannot /e/l the horſe except in Len- 
don, where, by the cuſtom, he may tell the horſe for his 
keeping ; and therefore, in this cate where a carrier had 
been in debt to an 1nnkeeper at Glaſienbury for the keep- 
ing of his horſes, and he terzed and told three of the car- 
rier's horſes, the carrier recovered in this action. 


So by the cuſtoms of Lenaen and Exeter, if an horſe at 
an inn cats out the price of his head, the innkeeper may 
have a reatonable apprailement of Lis value made by four 
of his neighbours, an! vH Him as bis own, according to that 
valuation, for his debt, 


6. 980 a carrier may detain goods entruſted to him to 
carry, t ti he is paid tor their carriage. 


” 


7» n atirney has a lien againſt the papers, Wc, 


« of his client, and may retain them till paid his bill of 
c“ coſts,” 


Buk 
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But where a clerk in court advanced money to a ſoli- 
Citor to carry on a cauſe, it was adjudged, That be 
could not detain the client's papers as a pledge for the 
money advanced by him to the ſolicitor, but ſhould have 


recourſe to the ſolicitor himſelf. 


$. © But this right of lien being admitted for the 
© benefit of trade, it ſhall be contined in its operation to 


cc that only,” 


Therefore where the owner of five cows put them to 


paſture with the defendant, and agreed to pay him 12 d, 
week for cach cow, and afterwards the owner ſold 


them to the plaintiff, it was adjudged, That the defendant 


could not juſtify the detaining them for their keeping, but 
was put to his * againſt the firſt owner, 


So if an horſe be diſtrained to compel an appearance 
in the hundred court; after an appearance, the perſon who 
took the horſe cannot juſtity detaining him till paid fer 
bis keeping. | 


So where A. purchaſed an intereſt in a leaſe, and the 
writings were left in the hands of an attorney to draw 
an aſſignment, which he did, and it was executed; it 
was held, That he could not refuſe to deliver it up to 4, till 
paid for it. 


So where the defendant paid the duty at the cuftom- 
houſe for a parcel of goods, the 1 of the plain- 
tiff, which had come home in the ſame {ſhip with other 
goods of the defendant's, it was held, That he ſhould not 
retain the goods till paid what he had advanced for the 
duty, for he might have his action for the money. 


So where in trover for a dog, the defendant juſtified 
the detaining him, on the ground that the dog had 
ſtrayed catually to his houſe, where he had kept him 
twenty weeks, and demanded the expence of his keep- 
ing: on a caſe made, Whether the refuſal amounted to a 
converſion ? the defendant's countel declined to argue it; 
ſo the po/ea was ordered to the plaintiff. 


„ And in general, no perſon can in any caſe retain 
c where there is a ſpecial agreement io pay, tor then the other 
& party is perlonally liable.“ 


For where the defendant, who was a farrier, undertook 
to cure the plaintifF's mare for a certain ſum, he performed 
the cure, and then refuſed to deliver her up till paid for 
her keeping and cure ; the plaintiff brought trover for 
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the mare; when it was adjudged, That having made an 
agreement for a certain ſum, that he muſt ſue on the agree- 
ment; and had no right to retain the mare till he 
was paid, 


5. Trover will lie againſt the maſter for goods which wer? 
delivered to the ſervant, 


But in ſuch caſe it is not ſufficient that the goods were 
delivered to the ſervant, unleſs it appears that the goods 
came to the hands of the maſter, or unlets the ſer vant was uſua' 
employed by the maſter to receive the goods in the way of the =. 
ter's trade: As in this caſe, which was of a pawn delivered 
to a pawnbroker's ſervant, and which being loſt, the pawner 
recovered in trover againſt the maſter. 


So trover will lie againſt the ſervant himſelf tor diſpoſing 
of the goods of another perion, though 10 his maſter's uſe, 
and that whether he had authority from his maſter to do ſo 
or not, n 


-— 


6. One tenant in common, join- tenant, or partner, cannot have 
trover againſt his companion; for the poſleſſion of one is 
the poſſeſſion ot all, 


Therefore where the plaintiff was a member of an ami- 
cable ſociety, and kept the box containing the ſubſcrip- 
tion, which detendant who was allo a member took 
away, it was held, That they were tenants in common 
of the box, and ſo that one could not maintain trover 
againſt the other. 


“% But this is only in caſes where the property is 
« equal; ſo that the poſlcfſion of the one is the poſſe ſſion 
« of the other,” 


For where there were two tenants in common of lands, 
the one in fee, the other for years, and the tenant in fee 
cut trees, which the tenant for years converted to his own 
uſe ; 1t was held, That the other might have trover for 
them, for they belonged entirely to the inheritance, 


« So if one tenant in common az/roys the thing held 
«© in common, the other may have trover againſt him for 
« it, for that is a fetal converſion to his own uſe of what 
„he had only a part.“ 


As where one part-owner of a ſhip took her and ſent her 
on a voyage to the Veſt Indies, where ſhe was loſt, and 
the other owners having brought an action for it, Lord 
King left it to the jury, Whether, they being tenants in 
common of the ſhip, this was not a d/irudion by the de- 

fendant ? 


fendant ? and the jury found accordingly, and the plaintiff 


recovered. 
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But otherwiſe in the caſe of partners in trade, each For v. Hanbury, | 


has a power ſingly to diſpoſe of the whole partnerſhip- Cone 465- \ 
effects, and even if one of the partners becomes a bank- 
rupt, yet every act of the ſolvent partner without know- 


ledge of the act of bankruptcy, as in making conſign- 


ments or ſales of goods, Wc. if done bona fide and without 
fraud, is good, ſo that the aſſignecs of the bankrupt part- 
ner cannot recover by this action the goods ſo diſpoſed 
the other; neither, if the ſolvent partner after- 
wards becomes himſelf a bankrupt, can the aſſignees un- 
der the joint commiſſion againſt both, maintain tro- 
ver againſt the bona fide vendee or conſignee of the part- 


of by 


nerſhip effects. 


7. Trover will not lie againſt exrcutors or admini/rators 
for a trover and converſion of goods by their teſtators 
or inteſtates; for it is founded on a tort; and actions 
founded on torts committed by the teſtator or inteſtate, 
cannot lie againſt executors or adminiſtrators, 


8. Trover will lie againſt baron and feme whenever the 


converſion has been by the wife before coverture, or by 


herſelf after coverture; for it being a tort by her, ſhe ſhall 
be joined with her huſband in the action. 


3. OF THE PLEADINGS AND EVIDENCE IN 


THIS ACTION. 


TI, OF THE PLEADINGS ON THE PART OF THE 


PLAINTIFF, 


1. In trover the conver/ion is the gift of the action, and 
the manner in which the goods come to the defendant's 


hands is but inducement; the plaintiff may therefore 


declare upon a devenerunt ad manus generally, or ſpecially 
per inventionem (even though in fact the defendant came 
to them by delivery) or that the Cefendant frauduleat! 


obtaincd them 


— 


(as by winning them at cards from the 


plaintiff's wife); and this being inducement, need not be 
roved: but it is ſufficient to prove property in the plain- 


tiff, the poſſeſſion of and converſion by the defendant. 


2, It was formerly uſual to tie up the plaintiff to 
great ſtrictneſs, in ſpecifying inthe declaration the nature, 


quality, and quantity of the goods for which the action 


was brought; and numberleſs cafes in the old books, of 


arreſts of judgment in trover, turn upon that objcQioa, 
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But greater latitude is now allowed: as a declaration fo? 
one parcel of packc/ath, without ſetting out the exact quan- 
tity, bas been held to be good : ſo or fiſty pieces of /quare 
timber, 


Therefore in trover for a debenture againft the defend- 
ant, in whoſe poſſeſſion it was, it was ruled, That the 
plaintiff need not ſet out the number of it, nor in trover 
for a b-nd need he ſet out the date; for being out of poſ- 
ſeſſion, he might not know the exact number or date: 
but if he does in his declaration ſet out the number or 
date, he u prove it exactly as laid, and the ſum to a faribing. 
er be ſhal. be nonſuited. 


3. © The declaration in trover ſhould ſtate the time of 


« the converſion; and for want of alledging it, judgment 


6% as in this calc arreſted.” 


| But where the plaintiff in his declaration under a etl; 
laid the converſion on u day before the trover, and this was al- 
ledged in arreſt of judgment, the court held, nevertheleſs, 
that the p convertit was ſufficient, and the /crl. being 
inconſiſtent, to be void. 


4. So the declaration ſhould ſtate à place where the 
converhon was made, or the declaration will be ill in ſub- 
ſtance for want of a venuc, 


But the want of a place is aided if the defendant pleads a 
ſpecial plea, as a ſale in market overt, viz, at S. in Com. 
Note. 5 for then a venue is laid in the plea: but where the 
plea is ſo, the proof of a ſale in another place in market 
overt will not tupport the declaration, 


But though a time and place of converſion muſt be 
alledged in the declaration, yet the action being tranſitory, 
the converſion may be laid here, and proved in Ireland. 


5. The declaration in trover need not alledge the value of 
the goods, aliter in detinue, where the goods themſelves are 
to be recovered, or the value of them, 


6. In trover by baren and ſeme, it is bad to declare that 
the defendant converted the goods ad damnum ipſorum, for 
the poſſeſſion of the wife is the poſſeſſion of the huſband, 
and ſo is the property; the converſion therefore can- 
not be to the damage of the wife, but of the huſband 
only. | 


So for the ſame reaſons, in trover againſt baron and 
feme the converſion muſt be laid tG the uſe of the _—_— 
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and not 72 her, or their uſe ; for ſhe can have no property in 
things perſonal during coverture. 


7. In declaring in this action by an executor, it ſeems not 
to be material that the declaration ſhould ſtate the time 
of the converſion, whether in his own time or in that 
of his teſtator, as the executor may in either caſe well 
ſupport the action, 


So as an executor is poſſeſſed of his teſtator's goods, 
ut de bonis propriis, he may declare for them in that man- 
ner, and yet that the converſion of them was in retardati- 
onem eaccutionis teſtame ti, 


8. In trover by an adminiſtrator, he may declare ge- 
ne rally that adminiſtration was granted to him by A. B. 
official of the biſhop of „without ſaying that he 
was ordinary of the place, or had the right of granting ad- 
miniſtrations, 


So an adminiftrator may declare that he was poſſeſſed 
of divers goods and chattels as of his own proper goods; 
and though they were the teſtator's in fat, yet the decla- 
ration 1s good, 


In trover by an adminiſtrator for rum taten and con- 
werted iu the life-time of the inteſiate : upon evidence it ap- 
cared, that the rum had been taken in the teſtator's 
ife-time, but converted after hi, death; and this evidence 
was held to maintain the declaration; for the time of ufing 
the rum lay 1n the breaſt of the defendant, who ought to 
have diſcloſed it by his plea; and the taking in the inteſ- 
tate's life-time and keeping it till his death, was ſufficient 
to maintain the declaration, 


1. OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF, 


1, ( As this action equally lies where the taking has 
6 been tortious, or Where the defendant has lawfully cbtained 
e poſſeſſion of the plaintiff *« gold and after ward converted them; 
& what ſhall be evidence of a converſion, ſeems in theſe 
„ two caſes to be different,” 


For where an adual taking of the goods in queſtion is given 
in evidence, that is ſufficient without ſhowing a demand and 
refuſal, for it is an actual convertion ; but when defendant 
comes to the goods by finding, delivery, er bailment, for 
example, there an actual demand and refuſal muſt be 
ſhewn in order to eſtabliſh a converſion, unleſs an actual 
converſion can be proyed; in which calc it is not neceſſary 
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to prove a demand, proof of the converſion being ſufe 


ficient, 


But in general, a demand and refuſal is ſufficient evi+ 


dence of a converſion, 


Though it is not of itſelf a converſion; for if the jury 
find only a ſpecial verdict, viz. that there was a demand 
and refuſal, the court cannot adjudge it a converſion. 


4 For a retuſal on demand may be juſtifiable and law- 
6 fur under particular circumſtances,” 


As if a perſon finds my goods, and I demand them; 
and he anſwers, that he knows not whether I am the true 
owner or not, and therefore refuſes to deliver them, this 
is not to be deemed a converſion to his own ule, as he keeps 
them for the owner, 


„ Sowhere the perſon has a lien in the caſes before men- 
„ tioned, he may lawfully refuſe to deliver the thin 
« when demanded, till ſatisfied to the amount of his 
* lien.” 


As an innkeeper may refuſe to deliver an horſe ſtanding 
at his inn till paid for his keeping, 


Or a carrier to deliver goods, till paid for the car- 
riage ; theſe refuſals being lawful, cannot amount to a 
converſion, 


„ But a demand and refuſal is only preſumptive evi- 
& dence of a refuſal; for if it appears that there has been 
& no converſion in fact, this action will not lie.“ 


As in trover againſt a carrier for goods, which appear to 
have been either lei or flolen, in ſuch caſe denial is no evi- 
dence to ſupport the converſion neceſſary in this action, 
ſince the contrary is proved, though the carrier would 
be hable under the pe ec of the realm ; but if this did 
not appear, or if the carrier had the goods in his cuſtody 
when demanded, it had been good evidence of a conver- 
ſion. Vid: Roſs v. Fohnſon, ante 580. S. P. 


So if the defendant had cut down the plaintiff's trees, 


and left them on the ground, this could not ſupport a 
converſion, ſince it is plain that they were left in theplain- 


tiff's poſſeſſion, 


2. A demand of ſatisfattion for goods taken, and a re- 
fuſal, was in this cale adjudged to be fſuthcient evi- 
dence of a converſion, though there was no demand of the 
goods themſelves. 
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2. If the plaintiff proves the goods to have been in his Blackhant'scaſe. 
poſſeſſion, it is prim« facie evidence of property; but the Salk. 290. 
defendant may prove them to be the goods of J. S. who f 
died inteſtate, and that letters of adminiſtration have 
been granted to him: but ſuch evidence will not be con- {4 
cluſive againſt the plaintiff; for he may ſhew that he was "2 
married to J. S. and ſo entitled, 


4. In trover by a ſtranger for goods taken at ſea, he muſt 4 Iaſt. 154. 
ſhew, in order to ſupport this action, befides a property in 
himſelf, firſt, That his ſovereign was in amity with the 
king of England: ſecondly, That his ſovereign was in 
amity with the ſovereign of the defendant ; for if there ' 
was a war between them, then the capture would be legal. 


s. As to the evidence in actions under commiſhons of 
bankrupt, it has been decided, | | 


1. That a man cannot be a witneſs. 4% prove an af of Ewens v. Gould, 


bankruptcy committed by himſelf; but his confeſſion to a . 4 - whih " 
third perſon, that he went out of the way to prevent be- Hin's Geo. 2. 


ing arreſted, or to ſuch like facts as are acts of bank- Bell. N. P. 40. 
ruptcy, is admiſſible evidence. 


So a verdict upon an iſſue directed out of chancery to Field v. Curtis. 
which only one of tie defendants was party, may be 2 ra. 829. 
read againſt all to prove the time of the act of bank- 


ruptcy. | 
So no releaſe can make the banirup:'s wife a witneſs to Field v Curtis 
prove an act bankruptcy committed by the huſvand, 2 Stra. 829. 


By ſtatute 5 Geo. 2. 30, 41. © The depoſitions of the 
witneſs taken before the commiſſioners, as to the act 
of bankruptcy, Sc. are upon petition to the chan- 
cellor directed to be recorded, which record ſhall be 


evidence of the ſeveral matters contained therein, after 
the death of the witneſles.” 


. 
C 
6 
cc 
6 


nA && 


5 


Under this ſtatute it was decided, on a queſtion re- Janſon AF. of 
ſpecting the time when the bankrupt became to, that the Burton v. Wile 
depoſitions ſo taken before the commiſſioners, and recorded Dowel, 2a + 
purſuant to the ſtatute, were good evidence to prove the 
preciſe time when the aft of bankruptcy was committed; it hein 
proved, that the witneſs who had proved the act of bank- 
ruptcy before the commiſſioners, was dead, 


2. In proving the debt of the petitio ing creditor, it muſt me Buller Faſt 
be done by the ſame evidence which would be required 8 
in an action againſt the bankrupt,” 


Therefore where the petitioning creditor's debt was Abbot & alt. AM. 
5 * © =P 1 1 
money due on a bond, and the evidence to prove it was, * 1 
3 ugl, 205. 
bat the bankrupt had acknowledged te the witneſs that he was 
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2 Back, 


Rep. 1273. 
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Ld Hard a icke. 
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Bull. N. P. 43. 


Butler v. Cooke. 
Cowp. 70. 


Per Ld Kenyon. 
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Wem. Jitt. 
Hill. 30 Geo. 3. 
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indebted to the petitiening creditor the amount of the bond, but the 

ſubſcribing witneſs was not produced, it was adjudged to be in- 
ſufficient, and the plaintiffs were nonſuited; tor proof by 
the ſubſcribing witnets is the only legal evidence in an 
action on the bond. 


3. In actions to recover any part of the bankrupt's 
property, a creditor is clearly from intereſt an incompe- 
4 tent witneſs,” 


But where, on a motion for a new trial, on the ground 
that a creditor who had proved a debt under the commiſ- 
ſion had been admitted to prove the debt of the petitioning 
creditor at the trial, it appeared that he had % his chance 
of recovering his debt to another perſon for lets than five ſhil- 
lings in the pound, and had releaſed the athgnees, aud ſo in 
fact had no intereſt, he was held to be a competent wit» 
neſs to ſupport the commiſſion. 


So the bankrupt cannot be a witneſs to ſwear property in 
himſelf, or a debt due to himſelf, without a relcate of his 
ſhare of the ſurplus and the Cividends: but he may prove 
property 1n or a debt due to another. 


For the rule 1s, That an uncertificated bankrupt may 
be a witneſs to diminiſh the fund which is to pay his cre» 
ditors, by proving the property out of himielf, for ſo he 
{wears againſt his own intereſt ; hut he cannot he a witnels 
to prove property in himſelf without a releaſe, for that is ta 
increaſe the fond, and ſo he is intereſted, 


Therefore where a trader has been twice a bankruvt, in 
an action by the aſſignees under his ſecond commiſſion he 
is an incompetent witneſs, even with a releate, une be 
has paid fifteen ſhiliings in the pound; for he is not merely 
intereſted in the ſurplus and dividends on that commit- 
ſion, but has a farther intereſt, viz. to diſcharge his 
future effects, which he does Ly increaſing the fund of his 
ſecond commiſſion, as his future effects are liable in caſe 
he does not pay fifteen ſhillings in the pound. This ob- 
jection was taken by the Chief Juſtice himſelf at NA 


Prius. 


3. OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


1. It is ſaid by Juſtice Tw:/den in this caſe, that there 
is no plea in trover but the general iſſue, and the ſpecial one 
of a releaſe ; for every plea in juſtification is tanta- 


mount, 


Buy 
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But however, numberleſs ſpecial pleas allowed appear 
in the books; and Lord Ch. Juſt. Holt, in Salk. 654, 
allows this one following to be of that deſcription, though 
he ſays, That it is the only good ſpecial plea in the 
books, vis. | 


To trover for two pipes of wine, the defendant pleaded, 
that ſo much is due to the king out of every twenty 
pipes of wine imported for priſage, and for which he 
took the wine in queſtion; this plea was held to be 


good, 
But other ſpecial pleas have been allowed. 


As where the defendant pleaded, that the plaintiff had 
had a judgment in treſpa/s againſt him fer taking the ſame goods; 
it was ruled to be a good plea. 

So a recovery in trover for the ſame goods againſt J. S. 


was held to be a good plea, So if the trover had been 
againſt the defendant, and the plaintiff had recovered, 
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K enicot v. 
Bogan. 
Yelv. 198. 


Lechmere v. 
Top ady. 
Show. 146. 


Brown v. 
Wooton, 
Cro. Jac. 73. 


For where there is a recovery in trover, as the plaintiff Adams v. 


is ſuppoſed to get damages to the value of the goods, they 
then become the preperty of the defendant, ſo that the plaintiff 
in neither cate has a property in the goods. 


« So that it ſeems that all theſe caſes of juſtification 
« may be given in evidence under the general iſſue.“ 


As where in trover for taking a gun, the defendant 
pleaded the general iſſue, and gave in evidence, that he 
was game-keeper of the manor of B. and took the gun 
under ſtat, 22 & 23 Car. 2. it was held to be well; though 
as the act does not authorize the pleading the general iſſue, 
it would be otherwiſe in treſpaſs. 


It will however be proper to mention ſome caſes of good 
juſtifications in this action, to as to enable defendants to 
avail themſelves of them for their defence, whether 
+ the form of a plea, or as evidence under the general 
luc, 


1. As where tlie defendant to an action of trover for ten 
loads of timber, plcaded, * That he was tenant to the 
laintiff, and had erected a barn on the premiſſes, and put 
it upon blocks and timbers lying upon the ground, but not 
fixed in it, and which it was the cuſtom of the country 10 
to fix, and carry away at the end of the leſſee's term,” 
it was held to be a good juſtiſication; and the defendant 
had a verdict, 


Q q So 


rougaton, 
2 Stra. 1078. 


Dane v. Walter, 
in Kent, 1682. 
Bull. N. of 48. 
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Tutinall. 
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So things fixed to the freehold, and ſet up by the leſſee for 
the convenience of trade (as vats, coppers, tables, Wc.) may 
during the term be removed by the leſſee, and are liable 
to be ſeized and fold by the ſheriff under a fiert facias, iſ- 
ſued againſt the leſſee who erected them. 


For thovgh the general rule of law is, That things fixed 
to the freehold cannot be removed, yet this has of late 
years admitted many exceptions, and many things are 
now allowed to be carried away, which could not former- 
ly ; as marble chimney-pieces, &c. and ſtill more, fixtures 
for the benefit of trade; as brewing veſſels, cyder mills, and 
ſuch like : this is as between landlord and tenant, and 
tenant for life or in tail, and the reverſioner; but the rule 
fill holds as between heir and executor. 


But in this caſe, which was trover by the executor 
againſt the heir, the Chief Juſtice held, That hangings, 


tapeſiry, and tron backs to chimnies, belonged to the executor ; 
who recovered accordingly. 


2, In this caſe the defendant juſtified the detention of 
goods as wreck, the goods having been caſt on ſhore, and no 
animal having eſcaped alive from the wreck, ſo that the 
belonged to the grantee of the crown : but it was — 
That if by any marks, as the initials of the owner's name 
on caſks, ex gr. or by any means the 8 can be traced 
and clearly made out, that ſuch goods ſhall not be deemed 


Vreck, but belong to the owner, though nothing living 


Cro. Elm. 454. 
| 3 Co. 83. 


has eſcaped from the ſhip, 


3. In trover for goods, the defendant juſtified, * That 
by preſcription, every ſhop in London ſhould be a market 
overt for all wares ſold there, and that the goods were ſo 
bought there” it was adjudged, That the cuſtom was too 
general and unreaſonable ; for a ſale is only good as in 
market overt, where a thing is bought which appertains 10 the 
trade of that ſhop, as plate at a filverſmith's, &c. but-not if 
bought in a! back-ſhop or place not open, or in a ſhop 


whole trade is in goods or wares of a different nature from 
thoſe ſold, 


4. In trover for goods, and converſion of them at D. m 
Com. Nettingham, the defendant juſtified © That he re- 
covered againſt the plaintiff a debt of 20l. by bill in X. B. 
and had thereupon a fl. fa. directed to the ſheriff of the 
county of York, who at Wakefeld, in that pony ne and 
delivered to him the goods in queſlion, and fo juſtified the con- 
verſion ; on demurrer, the plea was held to be ill, becauſe 
| the 


— 
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the ſheriff cannot deliver the defendant's goods taken in execution; 
td the plaintiff in ſatisfaction of his debt. 


5. The defendant in this caſe juſtified the taking of the 
_ as bailiff of the king for a diſtreſs upon a plaint in curia 
anerii, and ſelling them ; this on demurrer was held to be 
bad; for the gobds taken upon a diftringas ſhould not be 
ſold, eſpecially in a coutt-baron, though 1t were the king's, 


6. Therefore a plea in juſtification ſhould always ſhew 
tea complete title,” 


As where the plea was a juſtification of the taking, as 
Waif; it was held that the plea ſhould ftate that a felony 
was committed, and that the goods were waived by the 
V. or it is bad. Brownlow v. Lambert. Cro. Eliz. 716. 

P. | 


So the plea in juſtification ſhould either traverſe the c:1- 
wer/ron, or confeſs and avoid it; for the converſion 1s the giſt 
of the action, and it is not therefore ſuthcient to juſtify the 
taking only, 


2. Another plea in this action is the flatute of limitations: 
as to which it is enacted, That actions of trover muſt 
& be commenced within ii years after the cauſe of action 
& accrued, by ſtat. 21 Jac. 1. c. 16.” 


1. © This ſtatute begins to run from the time of the con- 
& verfron; for then the cauſe of action accrues.” 

For where an executor left furniture of the teſtator's in 
the houſe by content of the heir, who uſed it, and after- 
wards refuſed to deliver it to the executor when demand- 
ed; the executor brought trover for it, and the heir plead- 
ed the ſtatute of limitations; but per cur. the uſer by con- 
ſent and before demanded was no converſion, and the re- 


fuſal, which is the _ evidence of it, being within fix 


years, the action is not barred; 


2. Where to a plea of the ſtatute of limitations, the 
| 2 replies that the action was commenced before 


e fix years expired, he ought to ſet out the day when the 


writ was ſued out; it is not ſufficient to ſay that he ſued it 
out generally in Eaſter term, or ſo, 


And by no fiction of law of reference to the firſt day of 
term ſhall the plaintiff be barred of his action; but he 


ſhall always be at liberty to aver the true time of ſuing out 
the writ. | 


3. If one join-tenant brings trover againſt a ſtranger 
without joining his companion, the defencant ſhould plead 
Qq 2 it 
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it in abatement; and cannot take advantage of it oh tle 
general iſſue. 2 Lev. 113. Cro. Eliz. 544. 


Cheſhold v. 4. In trover by a rightful adminiſtrator againſt an exe- 
— oe cutor de /on tort, the defendant cannot give in evidence 
at Glouceſter, Payment of debts to the value of goods which are ftill in 
- 4 fs hands, but only for ſuch as he had fold, Ante, Anon. 


1 Fent. 349. 


Blainkeld v. If an adminiſtrator brings trover on his own poſſeſſion, 
March. the defendant may give in evidence on the general iſſue a 
* will and an executor ; but if the action be brought on the 


poſſeſſion of the inteſtate, the defendant muſt plead it in 
abatement, and cannot give it in evidence on the general 
iflue. 


5. In ſome cafes the defendant is allowed to bring thy 
things for which the a#1::n is brought into court. 


Anon. As in the caſe of trover for money, the court gave 
1 tra. 142. loave to bring the money declared for into court; but the 
court ſaid they would do it in this caſe only, and not in 


traver for gocds. 
Gen And ſo it was in this caſe denied, which was trover for 
gate. goods which are cumbrous, and require room; but the court 


2 Barnes 284. granted a rule to ſhew cauſe — on delivery of — — 


to the plaintiff and paying of coſts, the proceedings ſhould 


not be ſtayrd, 


Fiſher v. Prince, And where the g904s are of an aſcertained value, and 


3 Burr. 1364. - <panl; 
1 n there is no tort to encreale the damages, they may be 


l 
— 
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Fuller. brought ipto court, 
| l 2 Black. Rep. 4 : a n 
902. : And Note, That the defendant in this action may be 


1 Cailio. held to tpectal bail, on an affidavit that the goods converted 
. *3* amount to above 10l. 8 


4. OF THE DAMAGES AND COS TS. 


I, OF THE DAMAGES, 


8 «© The judgment in trover can only be for damages; for 
Betino, the court will not make an order that the plaintiff ſhall 
1 Wal. 23. © take back his goods again, for which the action is brought and 


& ct, and diſcontinue his action, for the action is not for 
the goods, but for damages for the taking and conver- 
6 fton,”? 


K right v. So where in trover for an horſe the judgment was, That 
_—_ = the plaintiff ſhould recoyer cither the horſe or damages, 
judgment was reverted, 


But 
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But however, where the things for which this action is 


brought can be reſtored in ſpecie, and undiminiſhed in 
value, it is uſual in practice to reſtore the goods to the 


plaintiff che owner, and for the jury then to find nominal 
damages, 


And the jury cannot aſſeſs damages and coſts together to Rivers v. God- 


more than the damages laid in the declaration ; but they RR * 
10. 12. 5 


may aſſeſs the damages to that amount, and the coſts be- J Rei. 
yond it to any amount, 


2, OF THE COSTS, 


1, The ſtatutes which take away coſts from the plain- 
tiff do not extend to actions of trover; therefore in it the 
plaintiff 1s always entitled to full coſts when he recovers. 

2. The ſtat. 8 & 9. 3. c. 11. which gives coſts to one Marriner v. 
defendant who has been acquitted, where there are ſeveral . bo 
Ch. 2. 


vid. ante, chap. of Treſpaſs) does not extend ta trover. gag, 
3 Burt. 1234. 
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CHAPTER XI, 


The Action of Treſpaſs on the Caſe, 


RESPASS on the Caſe, is an aftion brought for the 
recovery of damages, for acts unaccompanied with 
Force, and which in their conſequences only are injurious; 
For though an act may be in itſelf lawful, yet if in its ef- 
fects or conſequences it is productive of any injury to ano- 
ther, it ſubjects the party to this action. | 


As where the defendant put up a ſpout on his own pre- 
miſes, this was an act lawful in itielf; but when it produced 
an injury to the plaintiff, by conveying the water into his 
yard, treſpaſs on the caſe was adjudged to lie for ſuch con- 
ſequential injury, 


So ſhooting of a gun, which in itſelf is an indifferent 
and lawful act, yet when by it the plaintift's decoy was in- 
ured, this action was held to lie. 


In treating of this action, I ſhall firſt conſider the gene- 
ral nature and deſcription of the action: 2d, The parti- 
cular injuries for which it lies: 3d, The pleadings: 4th, 
1 he evidence: and th The verdict, judgment, &c. 


iſt, OF THE GENERAL NATURE OF THIS 
ACTION, 


1. © Tt is not neceſſary to maintain this action, that the 
te injury which the plaintiff has ſuſtained has ariſen from 
_—  \ « fame ad of the "ef aye for the action equally lies 
1 « where the injury has been cauſed by the neglect or culpable 
$ | * omiſſion of any duty it was incumbent on the defendant 
. 5 to perform.“ | 


Finch's Law 18% As if one retains an attorney to condud his ſuit, and in 
DEE: conſequence of any negle ct the party ſuffers any loſs, this 
action lies againſt the attorney for ſuch neglect, 


80 


TRESPASS ON THE CASE. 


So if a perſon ſuffers the ditch which borders his neigh- 
bour's land to become ſo foul that the water will not run, 
whereby his neighbour's land is overflowed, this action lies 
for ſuch culpable omiſſion of what he was bound by law 


to do, | 


ce But in order to charge a perſon in this action fot any 
& neglect, the law muſt have impoſed a duty on him, ſo as 
ec to make that neglect culpable.“ 


As if a perſon finds any thing, he is under no obligation 


by law to keep it ſafely ; and if it therefore is ſpoiled while Og 


in his poſſeſſion, yet no action lies; for there was no duty 
by law on him to apply any degree of care. 


2, * It is no excuſe for a defendant in this action, that 
& the injury was zrvoluntary on his part; for if any da- 
© mage is cauſed to another, from the fully or want of due care 
* and caution in ſuch defendant, this action lies.“ 


As if a perſon brings an unruly horſe to break in a 
place of public reſort, though he might not 1ntend to do 
an injury to any perſon, yet if any one is kicked or other- 
wiſe hurt by the horſe, he ſhall have this action: for it 
was folly and waat of care to bring him to ſuch a place for 
ſuch a purpoſe, | 


6 So neither is it any excuſe for an unlawful act, that 
e by proper attention the perſon who receives the injury 
might have avoided it.“ 


As if a perſon lays logs of wood acroſs the highway, 
through which by proper care a perſon might ride with 
ſafety ; yet if the horſe ſtumbles over them, and the per- 
ſon be thrown, he may recover in this action for the in- 


jury. 
&« But if the injury which the party has ſuſtained has 


© ariſen from his own negle& and folly, and ſo might have 
© been avoided, this action will not he,” 


As where the plaintiff declared, that he was employed 
by the defendant to carry a load of timber from Moad- 
bridge to [pſwich, to be laid down where the defendant 
{ſhould appoint, and that he carried it; when the defendant 
having appointed no place where it was to have been laid 
down, that the plaintiff's horſes were detained in the cold, 
by which ſome of them died, and the reſt were ſpoiled; 
atter a verdict for the plaintiff, judgment was arreſted ; for 
n was the plaintiff's own fault that he did not take out his 
hortes, and lead them about, or he might have unloaded 
the timber in any proper place, and have returned, 


Qq4 4. Wherever 
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4. © Wherever a right is of a public nature; that is, is 
% common to all the king's ſubjeAQs, the mere depriving 
the public of that right, will not ſubject the party to 
4% an action, for ſo would actions be without end; the 
« remedy is o information or indictment: but if any in- 
« dividual ſuffers a particular injury in ries gt be- 
« ing deprived of ſuch right, he may have his action on 
te the caſe,” 


As where the plaintiff brought this action againſt the 
defendant, as owner of a common ferry, to which by pre- 
ſcription the plaintiff as an inhabitant of Littifert, had a 
right to pals toll-free, and the action was for refuſing to 
ferry him over, it was held not to lie, for the right of be- 
ing ferried over was common to all the king's tubjects ; and 
for being deprived of that, no remedy hes without ſpecial 
d mage, which here the plaintiff has not laid; but he might 
have had his action for taking toll from him, he having a 
particular exemption ; but on that he did not declare. 


« So where the matter is of a public nature, though 
e confined to a certain body, this action will not lie, with- 
„out a ſpecial injury,” 


As where the plaintiff declared, that in a certain chapel 
of caſe within the manor of Hllaſton, the defendant was 
bound as vicar of Alderbury, to celebrate divine ſervice 
and adminiſter the ſacrament to the plaintiff, and his 
tenants and ſervants within the ſaid manor; and the action 
was for the not ſo celebrating divine ſervice in ſuch chapel 
of eaſe: after a verdict for the plaintiff, judgment was ar- 
reſted; for the chapel being public and common to all the 
tenants of the manor, then every tenant might have this 
action, which could not be; but the remedy ſhould be in 
the ſpiritual court, 


5. * It is to be obſerved on this action, that any perſon 
« employing another in any office or employment, is an- 
„ {werable for his miſconduct or neglect, or tor any injury 
„ which ke may occaſion ; therefore a maſter ſhall anſwer 
for the miſcondudt of his ſervant,” 


As where an action was brought againſt the maſter, for 
his ſervant with his cart having run againſt the cart of the 
plaintiff in which was a pipe of wine, which was overturned 
and ſpilt, the plaintiff recovered, | 


2, OF 
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2. OF THE PARTICULAR INJURIES FOR 
WHICH THIS ACTION LIES. 


Theſe are divifible into injuries, 1. To the perſon : 
2, To perſonal property: 3. To real property, or chat- 
tels real: 4. To perſonal rights, not properly reducible 
to any particular head. 


Of each of which in their order. 


I, OF INJURIES TO THE PERSON, 


1. If a perſon undertakes the cure of any wound or diſeaſe, 
and by neglett or ignorance the party is not cured, or ſuffers mate- 
rially in lis health, he may recover damages in this action; 
but the perſon muſt be a common ſurgeon, or one who makes 
public profeſſion of ſuch buſineſs, as ſurgeon, apothecary, c. 
for otherwiſe it was the plaintiff's owa folly to truſt to an 
unſkilful perſon, unleſs ſuch perion expretsly undertook 
the cure, | 


« And it ſeems that any deviation from the eſtabliſhed 
% mode of practice, ſhall be deemed ſufficient to charge 
6 the ſurgeon, &c. in caſe of any injury ariſing to the 
„patient.“ 


For upon this ground an action was adjudged to lie 
againſt the ſurgeon and apothecary, for breaking the call- 
ous of the plaintiff's leg after it had been ſet; it appear- 
ing that it was done unſkilfully, and out of the common 
courſe of practice, and for the ſake of making an experi- 
ment with a new inſtrument, 
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2, © If the health of any perſon is impaired in conſequence of 1 Roll. Ab. goy 


& the aft of anither, as ſelling him bad wine, which injures 
„the party's health, this action will lie; fo for exerciſing 
* a noiſome trade in the neighbourhood, which produces 
the ſame bad effects.” 


As where the action was brought for erecting a brew- 
hauſe and burning ſea-coal, by which the air was infect— 
ed: ſo for erecting a tallow-furnace, to the annoyance by 
the ſmell of the plaintiff's houſe and family, and loſs of 
buſineſs in conſequence : in theſe cafes the plaintiff had 
redreſs by action on the caſe, 


3. © If any perſon keeps a dog which is uſed to bite, this 
action will lie againſt the owner, at the ſuit of any per- 
„ ſon whom the dog has bitten,” 


But 
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But the owner mit have notice that the dog was uſed to 
bite; for though if a man keeps animals fer nature, as 
lions or bears at large, without proper care, he is anſwer- 
able for any miſchief they do, though without notice, yet 
dogs being manſuetæ nature, the owner muſt have notice of 
their viciouſneſs, or he will not be liable : and it 1s there- 
fore matter of ſubſtance to ſet out the notice in the decla» 
ration, 


Therefore where a dog had once bitten a man, and the 
owner {till let him go at large, though he had notice of 
the dog's having bitten the perſon, and he afterwards bit 
another perſon, this action was adjudged to lie againſt the 
owner of the dog, though it appeared that the perſon who 
had received the injury had trod on the dog's toes ; for the 
owner {ſhould have hanged him on the firſt notice, and the 
king's ſubjects are not to be endangered, 


2, So an action will he againſt the owner of a dog uſed 
to bite ſheep, for killing any, after notice to the maſter, 


And it is ſufficient to ſupport the ſcienter in this action, 
that the dog had once done 1o before, 


And if one has a dog uſed to bite ſheep, and he bites an 
horſe, it is actionable; for the owner after notice of the 
firſt miſchiet done, ſhould have deſtroyed the dog, to pre- 
vent further injury. 


But theſe latter caſes more properly belong to the head 
ofInjuries to Perſonal Property. | 


2, OF INJURIES TO PERSONAL PROPERTY, 


Under this head I ſhall conſider, 1, Such injuries as 
ariſe to perſonal property, from the miſcondu®t or negli- 
gence of officers: 2d, Of private perſons. 


Under the claſs of officers, I include, 1. Sheriffs, and 
their inferior officers; 2, Attornies; 3. Juſtices of tho 


peace. 


1. OF INJURIES BY SHERIFFS, OR THEIR INFERIOR 


Under this head it is previouſly to be obſerved, 


1. ** That as the office of ſheriff partakes of a judicia? 
as well as a mini/lerial function, wherever the ſheriff is 
acting in his judicial capacity, no action will lie for any 
e miſconduCt in it, where no fraud or corruption ap- 
60 pears.“ 


Ay 


/ 
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As where the plaigtiff declared againft the defendants Metealſe v. 
as ſheriffs of York, that time out of mind there had been a Hodgſon & ab. 
court of record held before the ſheriffs, where actions of Hutt, 12cg 
debt had uſed to be brought, and the defendants in ſuch 
actions arreſted, and held to bail by the ſaid ſheriffs, and 
that the ſheriffs were alſo from time immemorial keepers 
of the gaol; and the action was againſt the ſheriffs for 
taking inſufficient bail ; the court held, That the two au- 
thorities concurring, they would hold the act to be done 
by them as judges, and that the action would not he, 


2. If there are two ſherifts, and an action is brought Watſon v. Ben- 
againſt them for any miſconduct ia their office, and one c FH gie 
I them dies before the trial; yet ſhall the action ſurvive "© * 750 
againſt the other as in other actions of treſpaſs, the tort be- 
ing ſeveral as well as joint, 


. Where a tort has been committed by any officer of Salk. 18, 
* . ſheriff, the party injured may have his action either 

6 againſt the ſheriff or againſt the officer (as in the caſe 

6 of a voluntary eſcape); but where the injury is cauſed 

* by a neglef or breach of duty in any of the officers of the 

8 ſheriff, the action muſt be brought againſt the ſherift 

$ himſelf,” 


As where the action was againſt the under-ſheriff for Marth v. Aſtry. 
embezzling a writ, this being a tort, was adjudged to lie againſt C. Eliz, 1954 
the under-ſheriff. 


But where it was againſt the under-ſheriff for not exe- Cameron v. 

gung a bill of ſale to a nominee of the plaintiſt's, of certain = goo \ 
goods taken in execution, in purſuance of a promiſe; this 

action was held not to lic, it ſhould have been brought 

againſt the ſheriff as a breach of duty of office; but in 

fact, the under-ſheriff is not bound to make ſuch bill of 

ſale, the legal mode being by writ of venditioni exponas, 

therefore the aftion would lie in no caſe, 


The principal caſes in which this action lies againſt the 
ſheriff or his officers, may be reduced to four heads. 


I. That of eſcapes: 2. That of reſcues: 3. Of im- 
proper or informal executions ; 4, Of falſe returns, 


And 1ſt, Of Eſcapes. 


Under this head, I ſhall conſider, 1. What ſhall be | 
deemed a legal arreſt, ſo as to ſubject the ſheriff and his 
officers; for unleſs the arreſt is legal, this action will not 
lie: 2, What ſhall be deemed an eſcape: 3. In what | 
caſes, and how far the ſheriff ſhall be liable: 4. What 
ſhall excuſe him, and how he may have redreſs. 

I, What 
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1. What ſhall be deemed a legal Arreſt. 


1. Bare words will not make an arreſt; there muſt be an 
actual touching of the beg or, what is tantamount, a power of 
taking immediate poſſeſſion of the body, and the party's 
ſubmiſhon thereto : and therefore in this caſe where the 
bailiff ſaid to the defendant againſt whom he had the 
writ, he being at ſome diſtance, that he arreſted him by a 
warrant he had againſt him; and the defendant having a 
fork in his hand, kept the bailiff at a diſtance till he re- 
treated into the houſe, it was held to be no arreſt, 


But where a bailiff having a writ againſt a perſon, met 
him on horſeback, and ſaid to him, “ you are my priſon- 
er,” upon which he turned back and ſubmitted, this was 
held to be a good arreſt, though the bailiff never laid hand 
on him; but if on the bailift's ſaying thoſe words he had 
fled, it had been no arreſt, unleſs the bailiff had laid hold 
of him, 


2. The arreſt muſt be by authority of the bailiff, to whom the 
warrant is directed; that is, he muſt be in company, but he 
need not be the hand that arreſts, nor preſent, nor in the 
ſight of the party arreſted : as here where he ſent his fol- 
lower forward, who made the arreſt, he being at ſome dif 


tance, and out of ſight, the arreſt was held to be good. 


3. The arreſt by the bailiff muſt be by virtue of a war- 
rant ſig ned and ſealed by the ſheriff ; a verbal authority is not 


ſufficient, 


4. The bailiff when he makes the arreſt need not het 
his warrant, nor tell at whoſe ſuit the writ is, unleſs the 
party demands it: and if the bailiff has two warrants in 
his pocket, and produces neither, if the priſoner be reſcu- 
ed, either party at whole ſuit the warrants were, may bring 
his action and recover. 


5. It is not lawful te break open doors to make an arreſt in 
any cate of civil proceſs, for the law will not allow ſuch 
breach of the peace, 


Therefore where bailiffs rapt at a door, and on its being 
opened to ſee who was there, ruſhed forcibly in with their 
iwords drawn, the entry and arreſt were held to be un- 
lawful, 


But if the bailiff finds the outer door open, and enters 22 
ably, he may break open the inner doors to make an arreſt; and 
this was held ſo 1n the preſent caſe, where the defendant 

way 
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was a lodger, whoſe room it was contended was his dwelling- 
houſe. 


So where the outer door was a hatch-door, the upper part 
of which was open, but the lower bolted at top and bot- 
tom, the officer unbolted the top; and not being able to 
reach the bottom, leapt over it, and unbolted it, and let in 
the others: it was ruled by Juſt, Wilmot, That this entry 
was lawful, 


But though a perſon has been illegally arreſted, as here 
by the bailiff's breaking into the houſe, yet if while in ſuch 
illega! cuſtody he ts fairly charged with ancther arreſt, ſuch laſt 
arreſt ſhall be good : but there muſt be no fraud or collu- 
fion, firſt to arreſt the party unlawfully, and then charge 
him with another action. 


6. „ By ſtat. 29 Car. 2. c. 7. /. 6. no arreſt ſhall be made 
© on a Sunday, except in caſe of treaſon, felony, or breach 
of the peace.“ 


An arreſt on this day is therefore abſolutely void, inſo- 
much that the party arreſted may maintain an action of 
falſe impriſonment in conſequence of it. 


1. But a perſon may be retaken on a Sunday by virtue of 
an eſcape-warrant. This is now enacted by ſtatute 5 Ann, 


e. g. 
2. The bail may take their principal on a Sunday, and 


ſurrender him the next day. 


. But a conviction on a ſtatute, and an order of com- 
mittal to the houſe of correction, the party having no 
goods, is not a criminal proceeding within the ſtatute to 
allow an arreſt on a Sunday; but ſuch is void. 


7. The writ to arreſt ſhould be within the proper coun- 
ty; for where a perſon was arreſted by a bill of Miadleſex 
in another county, the proceedings were ſet afide for irre- 
gularity. | 


8. If a perſon is in cuſtody of the ſheriff for one cauſe, 
delivering to him a writ againſt the ſame perſon for another cauſe, 
is a good arreſt; as here, where he was in on a ca, ad. re/p, 
delivering a cap. «tag, was held good, and to ſubject the 
ſheriff on an eſcape. 


2. What ſhall be deemed an Eſcape. 


1. Impriſonment making part of the debtor's puniſh- 

« ment, againſt whom a judgment was had, and who could 
not pay, if after the defendant had been committed to 
e priton 


505 


Maxwell v. 
King. Reading 
Lent Aff. 1760. 
MSS. 


Howſon v. 
Walker. 

2 Black. Rep. 
823. 


Wilton v. 
Tucker. 
Salk. 78. 


Parker v. Sir 
Wm. Moor. 
Salk. 626. 


Rex v. Myers. 
1 Term Rep. 
265. 


Devenage v. 
Dalby. 
Doug. 369. 


Froft's caſes 
5 Co. 89. 


3 Black, Comm. 
415+ 


Per Aſhurſt, J. 
Atkinſon v. 
Matt inſon. 


2 Term Rep. 
172. 


3 Co. 71. 


Weſtby's caſe, 
3 Co. 71. 


TRESPASS ON THE CASE. 
te priſon en @ capias ad ſatisfaciendum he was ſeen at large, 
© was at all times deemed an eſcape in the ſherift,” 


For where in debt againſt the ſheritf of Bucks for an eſ- 
cape, the eſcape afſigned was, that a perſon in priſon at the 
ſuit of the plaintift was ſuffered to walk at large through 
the town, though attended by a keeper, it was adjudged 
ſuch an eſcape as ſubjected the ſheriff; and the plaintiff 
had judgment. 


2. But to perſons taken on mieſne proceſs only, the ſhe- 


it 


© riff might thew them what indulgence he pleaſed; pro- 


* vided he had them forthcoming at the return of the 
* writ.“ 


But that is now altered in the caſe of the warden of 
the Fleet, and the marſhal of K. B. by ſtat. 8 & 9g W. 3 
c. 27. which enacts“ That the warden of the Fleet, or mar- 
« ſhal of the King's Bench priſon, ſuffering any perſon 
© committed on meſne proceſs or execution to go at large; 
except on habeas corpus or rule of court, ſhall be deemed 
« an elcape.” 


So that ſtill the officer may permit the perſon arreſted 
to go at large, PHO he has him at the return of the 
writ; but in the caſe of final proceſs, he cannot for 2 
minute, 


3. By the ſame ſtatute it is further enacted, © That if 
© the marſhal or keeper of any priſon ſhall, after one 
c day's notice in writing, refuſe to ſhew any priſoner in 
« execution to the creditor at whole ſuit ſuch priſoner was 
„charged, or to his attorney; ſuch refuſal ſhall be deemed 
« an eſcape.” | 


4. Where a new ſheriff is appointed, his predeceſſor 
& in office ſhould hand over to him all the priſoners in his 
ce cuſtody with their reſpective executions z and if he omit 
& any, it is an eſcape, and this ſhould be done by inden- 
« ture,” Cro. El. 306. | 


For where the priſoner, for whoſe eſcape this action was 
brought, had been in the cuſtody of the former ſherifts, 
at the ſuit of the plaintiff, and alſo of one Dighton, and in the 
indenture containing the names, We, of the priſoners, the 
execution at the ſuit of Dighton only was mentioned; and the pri- 
ſoner eſcaped ; it was adjudged, That the former ſheriffs 
were liable for the eſcape as to the plaintiff's execution; 


for being delivered over for one cauſe, he was out of exe- 


cution for the other, and ſo it was an eſcape immediately 
in the old ſheriffs, 


And 
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4 And if the former ſheriff dies, the ſucceſſor muſt at his s. c. mia. 


peril take notice of all the perſons in cuſtody, and their re- 
ſpective executions ; bur till a new ſheriff is appointed, the 
under-ſheriff is to take charge of the priſon, and is made 
liable by ſtatute 3 Geo, 1, c. 15. But in ſuch caſe the aſ- 
fignment by the under-ſheriff need not be by indenture. 


« But in no caſe ſhall the ſheriff be liable, except the 
te perſon who has eſcaped has been in actual cuſtody ; that 
« 1s, unleſs {ezally arreſted by his «wn officers, handed over to 
« him in the gael by the former ſheriff, or regularly delivered 
into cuſicdy.” | 


And, iſt, He muſt have been legally arreſſed by the ſheriff 's 
; 4 own officers.” 


For where the plaintiff, having taken out a capias ad ſatis- 
faciendum againſt the defendants, ſent it to Painter, his 
agent in Cornwall, he applied ts the ſheriff for a warrant, 
directed to Parinter's own clerk, aſſigning as a reaſon for not 
applying to the under-ſheriff, that the under-ſheriff was 
attorney for one of the defendants; the Heri after ſome 
objection, granted a warrant to Rogers, Painter clerk, who ar- 
reſted, and ſuffered the defendant to eſcape ; it was held, 
That the ſheriff was not liable in this cafe, nor in any caſe 
where a ſpecial bailiff is appointed on the nomination of 
the plaintiff himſelf; for he muſt take the conſequence of 


r | a 


all his acts, 1 as by ſuch means the ſheriff might 


be charged either by t 


2, © Or he muſt be handed over in gaol by the former 
« ſheriff,” 


For where the old ſheriff had a perſon in cuſtody in a 
private houſe, and would there have affigned him over to the 
new ſheriff, who refuſed to accept him, and the priſoner 
eſcaped, it was adjudged to be an eſcape in the old ſheriffs, 


but not in the new; for the priſoners can only be aſſigned in the 
common gal, 


err fraud or neglect. 


3. Or he muſt be regularly delivered into cuſtody, in 
& order to ſubject the officer to an eſcape.“ | 


For wheie the priſoner was out on bail, and came and 
ſurrendered himſelf in diſcharge of his bail, by entering a 
reddidit ſe in the judge's book, the plaintiff's attorney ac- 
cepted him in execution, and filed a committitur with the 
officer, and afterwards the priſoner eſcaped : this action 
was held not to lie againſt the marſhal, for he was not 
cLargeable without notice, which ſhould be done either by 
ſerving him with a rule or entering a cemmittitur alſo in his 


book. 
5. Where 
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5. Where the bailiff of a liberty, having return of writs 
and execution on them, brings a priſoner taken in execution 
out of bis liberty to lodge him in the county gal, it is an eſcape, 
and ſhall ſubje& the bailiff. 


6. Where the ſheriff appointed a priſoner turnkey of the pri- 


fon, it was held to be a voluntary elcape. 


3. In what Caſes and how far the Sheriff is liable. 
1. By ſtat. 8 & 9. V. 3. c. 27. F. 9. If any perſon de- 


& firing to charge another with any action or execution, 
«& ſhall deſire to be informed by the keeper of any priſon, 
© whether ſuch perſon is a priſoner there or not, the keeper 
& ſhall give a true note in writing to ſuch perſon or his 
c attorney, under the penalty of gol. and ſuch note ac- 
„ knowledging the perſon to be there, ſhall be ſuthcient 
evidence that ſuch perſon is in actual cuſtody,” 4 


When a perſon is acknowledged to be in actual cuſtody, 
delrvering @ writ to the ſheriff againſ{ ſuch per ſon is an arreſt in 
law, and will ſubject the ſheriff or officer in caſe of an et- 
cape, 

2. The ſheriff is only anſwerable for an eſcape from 
&« himſelf, or from ſome of his officers.” 


For where a ca. /a. was awarded to the ſherift of Berks, 
to take the body of J. S. who was then in cuſtody of the mayor 
and burgeſſes of Windſor, and it being a liberty, he made his 
mandate out, directed to them as bailiffs of the liberty; 
afterwards J. S. eſcaped, and the action was adjudged to 
he not againſt the ſheriff, but agaiaſt the mayor, Sc. they 
not being officers of bis. | 


3. If the defendant is in cuſtody of the ſheriff, taken 
under a capias utlag. on an outlawry on meine proceſs, yet if 
the ſheriff ſuffers him to eſcape, this aftion will lie: For 
though in fact the party is in cuſtody at the ſuit of the 
king, and the plaintiff has no intereſt in his body, yet as 
the outlawry will not be reverſed without ſecurity given 
to appear to a new original, his eſcape 1s an injury to the 
plaintiff; and ſo the action lies. 


4. © A diſtinction is to be obſerved between proceſs 
& which is void, and which is erroneous,” 


« For where the proceſs is void, no action will lie againſt 
te the ſheritf for an eſcape ; but it will where the proceſs 
& has been erroneous, or irregular only,” 


The 
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The ſheriff in this caſe had the defendant in cuſtody on 
a ca, ſa, which had iſſued after the year and day without a ſcire 
3 and the defendant eſcaped, the ſheriff was held to be 
iable, and that he could not take advantage of this irregu- 
larity ; but it had been otherwiſe had the arreſt been made 
on a cap. ad »eſpond. teſted of Trinity, and returnable the / 
ary term following; for ſuch procets muſt be returnable 
from term to term, or it 1s out of court, 


So where the arreſt is founded on a weid judgment, the 
plaintiff cannot recover for an eſcape ; but it is otherwile 
where the judgment is only erroneous, 


« And wherever the court which gives the judgment has 
« juriſdiction, the judgment may be erroneous, but is not 


Shirley v. 

* r:g Mt, 

Sik. 272. 
Ruite's caſe, 
Cro. El:z. 188. 
4. 


Gold v. St rode. 
Carth 143. 


Ibid, 


« void; but if the court has no juriſdiction, the judgment 


4 is void.“ 


Therefore where a ca. /a, was executed on a judgment 
of an inferior court, in debt ona bond made extra jur:/d e- 
tionem, and the defendant had eſcaped, the court held that 
an action would not lie againſt the ſheriff, 


And the reaſon why the ſheriff is charged in one cafe 
and not in the other is, that though the preces ts erfoneous, vet 
the theriff may ju{{ify under it ia an action for falie impri- 
ſonment ; and as he may therefore protect himſelf by uch 
means, he ſhall be charged. 


Therefore on a recognizance in chancery, conuſee having 
ſued execution by ca. /a. under which conutor was arrefte(| 
and eſcaped, it was adjudged, I hat though the ca. /a. Was 
erroneouſly awarded, yet that while it continued unreveried 
- "ys a good execution for the party, and the ſheriff was 

able, 


2. How far the Sheriff is liable. 


Treſpaſs on the caſe lies in caſes of eſcapes on me/ne prove) 
in which the debt or damages not being aſcertained, the 
plaintiff recovers in this action damages for Joiing the 
benefit of his action, which are uncertain; but where the 
party has been in cuſtody in exccut/on, wherein the debt 
and damages an there, under the ſtat. 7%. 
2. and 1 Rich. c. 12, the Whole are recoverable in c ac?:51 
of debt, with this exception, that where the plaintiff bad 
execution on a ſtatute/of lands, goods, and body, and the 
priſoner eſcaped, as the lands remained in execution, debt 
would not lie, but treſpaſs on the cate, - 


But if the party proceeds by aQion of debt again{ the 
ſheriff or gaoler tor an eſcape, the jury cannot give a (/s 
r N fam 


Anon. 
March 8. 


Con ers SFheriffot 
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fum than the creditor would have recovered againſt the priſoner | 
that is, the ſum indorſed on the writ, and the legal fees of 
execution. 8 


Reading v. And note, That if the party eſcapes out of one of the 

| 2 counters, the action ſhall be brought againſt both ſheriffs; 

* not againſt him only from whote counter the eſcape was 
made, tor the two perſons make but one ſheriff, 


4. What ſhall excuſe the Sheriff, and how he ſhall 
have Redrels. 


1. © The firſt caſe I ſhall confider in which the ſheriff 


te ſhall be excuſed for an eſcape, is the caſe of reſcues, 


May v Proby, If the ſheriff arreſts a perſon on meſne proceſs, and he is 

Cro. Jace 419. reſcued in going to gaol, the ſheriff is not liable; ſor as the 
ſheritt if he meets the party againſt whom he has ſuch pro- 
ceſs, is bound to arreſt him, if pointed but to him, and fo _ 

Nen be cannot be tuppoſed to have the poſſe comtratus then with 

Cro Elie. 353, him: in all caſes of meſne proceſs, on the fame principle, in 
cafes :f reſcue be ſhall be excuſed. 


1 Noll. Ab. sos. But if ſuch perſon be once within the walls of the priſon after 


<v to ſuch arreſt on meine procets, the theriff ſhall in all caſes 


1 Roll. ibid. be liable, except where the reſcue is by the king's enemies, 
e or the ei'cape by reaſon of fire: but if a party of rebels or 
H. 6. 1. traits breaks the priſon and lets the pritoners at large, the 


ſheriff 1s Bable on this ground, that he may always com- 
mand the p comitats, and no power ſhall be preſumed 
greater than that, except common enemies; beſides, he may 
have remedy againſt traitors or rebels by law, but not? 
againſt common enemies. 


1 Roll. Abr. 808. And the law is the fame in the caſe of arreſts on final 
procels. 


« For wherever the ſheriff has time to prepare the poſſe 
« comitatus, he {hall be liable in caſe of a reicue,” 


Crampton v. Therefore where the ſheriff was ordered to bring up the 
Ward. boy in cuſtody on meſne proceſs, by habeas corpus, and de- 
2 ira, 482. fendant was reſcued in going to court, the ſheriff was held 


to be liable; for-the ſheriff having had notice when the 
body was to be brought up, he might have provided againſt 
a reſcue by aficmbling the poſſe comtatus, 


MS: « And in the caſe of a reſcue, the party at whoſe ſuit the 
Coughtone « arreſt was made may maintain his action either againſt 


Cro. Car 159, „„ the ſheriff or againſt the reſcuers, If, therefore, he 
Congham's cate, 


Hen. $5. 


ele to procecd againſt the reſcuers, it ſhould ſeem that 
6 the iherift was ditcharged.“ 


2. KA 


TRESPASS ON THE CASE. 


2 % A ſecond ground of excuſe for the ſheriff, in caſe 
te of an eſcape, is a recaption upon a freſh ſuit, 


But 1ſt. In the caſe of voluntary eſcates, the gaoler cannot 
retake the priſoner ; but the plaintiff may by an eſcape-war- 
rant, and proceed againit him to judgment, or againſt the 
gaoler. This is in the caſe of meſne procels. 


For all writs of meſne proceſs maſt be returnable in the 
fame or next term; and if a term is omitted, the wrt is voir, 
for ſo the defendant might be kept unreaſonably long in 
priſon : But writs of final proceſs need not be returnable 
the next term; for the cauſe is at an end, and the party has 
no day in court, 


But if the party ſo ſuffered to eſcape was in execution, the 
plaintiff may retake him after the twelvemonth without a 
ferre facias, for he is in on the firſt execution. 


And this though the plaintiff had recovered in an action 
againſt the gaoler, if the ſum recovered was leſs than the 


de bt, 


But in the caſe of negligent eſcapes, the gaoler may at any 
time retake the priſoner; though if the defendant eſcapes 
out of priſon, and the plaintiff ſends a diicharge while he 
is ſo at large, the gaoler cannot juſtify retaking bim for his 
fees. ; 

2. The priſoner muſt be taken on freſh ſuit to excuſe the 
ſheriff; and though he may have been out of fight (as in this 
caſe, for a day and a night) yet may the recaption be 
deemed freſh ſuit, and the ſheriff be excuſed; and though 
the priſoner might have fled into another county, yet may 
the ſhecitf there retake him on a freſh ſuit, 


But the recaption muſt be before action brought, or it 
ſhall not be deemed freſh ſuit; for where it appeared that 
the recaption was not till after the action had been com- 
menced, the marſhal was held to be liable ſor the cicape 


from his priſon. | 


And in this caſe the recaption was on the ſame day of 
commencing the action, and the officer was held not to be 
diſcharged, the action being attached in the plaintiff,” + 


So if the eſcape was involuntary, and the party returns 
of himſelf before action brought, and is in priſon, it ſhall 
excuſe the officer; for it is tantamount to a recaption on 


freſh ſuit, 


3. In general, to charge the ſheriff or his officers with 


« aneſcape, it muſt have proceeded either from conniv- 
Rr 2 „ ance, 
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& ance, from neglect, or want of due care, aad therefore in 
all cafes where the ſheriff or his okcers are acting under 
& proper authority, and an eſcape happens, he is excuſed,” 


Therefore where in an action for an eſcape againſt the 
marſhal, he gave in evidence that the perion in priſon had 
been lt wut 10 bail by order of the court, to proſecute the at- 
taint; it was held a good juſtification ; for it was not done 
out of his own head, but by command of the juſtices, 


An eſcape of a priſoner in the cuſtody of the marſhal, 
from the rules of the King's Bench Priſon, is a negligent and 
not a voluntary eſcape; for by ſtit, 8, 9 . 3. 37. 1 he mar- 
ſhal has a right to permit a priſoner to go within the rules. 


4. As in the caſe of voluntary eſcapes, the action lies 
& againſ? the officer permitting it, the meriff ſeems thereby to 
« be diſcharged if the party proceeds againſt the officer.“ 


And wherever the gaoler ſuffers a voluntary eſcape, 
from that moment he is a wrong-doer, and though the eri- 
ginal dijendant returns, and the plaintiff jroceeds ogainfl him to 
judgment after his return, yet it is no waiver of the action 


againſt the gaoler; but he may ſtill be ſued for damages. 
5. © And in the caſe of a voluntary eſcape, no ſubſe- 


« quent atlent of the plaintiff in the action ſhall purge it.“ 


For where to a ci fa. quare executio non, &c. upon a judg- 
ment, the detendant pleaded, that he had formerly been 
taken in execution on a ca. ſa, upon the ſame judgment, and 
by the ſheriff ſuffered to eſcape, to which eſcape the plaintiff 
conſented ; it was held no plea, for the ſublequent aflent 
could not make it an eſcape with the conſent of the 


plaintiff; but that he may either ſue the ſheriff or retake 
the party, 


2. How far the Sheriff ſhall have Redreſs. 


1. If the party in cuſtody, on execution or otherwiſe, eſ- 
capes, the ſheriff may have an action of treſpaſs on the 
caſe againſt him, for the ſheriff is liable over to the plain» 
tiff in the fuſt action. 


So in an action againfl a priſoner for an eſcape, Tuſt, 
Lites ruled, That if a ſheriff voluntarily permits a riloner 
to eſcape, and he in conſequence 1s obliged to pay the debt, 
he may maintain an ation for money paid, laid out, and 
expended againſt the defendant, for he is diſcharged as 
againſt the plaintiff in the action; and he ſaid that the ſame 
point had been ſo ruled by himiclf and Juſt, Culd on the 


weſtern circuit. 


And 
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And this action is maintainable by the ſheriff againſt 
the perſon eſcaping, th:ugh he himſel, has not been ſucd 
en the efcape: For the party arreſted did a wrong by the 
eſcape, and the ſheriff is always liable to the plaintiff in 
the original action: and perhaps the perion eſcaping might 
die, or leave the country before the ſheriff was ſued, and 
ſo he would loſe his remedy, 


2. But the bail} who made the arreſt, and from whom 
an eſcape has been made, cannet have caſe againſt the perſon 
eſcaping, even though the {ſheriff has recovered againſt him; 
for he is not chargeable to the ſheriff by law, but upon his 
own undertaking; and therefore as no reſponſibility is by 
law annexed to his vihce, the law gives him no remedy, as 
the wrong was not done to him but to the ſheriff, 


Haviag conſidered the caſes of eſcapes and reſcues, I 
ſhall now conſider thoſe on improper and informal execu- 
tions. 


3. Of Improper or Informal Executions. 
1. Ry ftitute 8 Arn. c. 17. 1. © No goods fhall be 


taken in ex<cution, unleſs the party at whole ſuit the 
ex'cution or extent is ſued out, before the removal of 
ce the goods, ſhall pay to the landlord or his bailiff one 
year's rent (if due) and the ſheriff or other officer is im- 
powered to levy the money ſo paid for rent as well as 
the execution, and pay it over to the plaintiff,” 


If therefore the theriff takes goods in execution, and re- 
moves them off the premitles before the landlord has been 
ſatisfied tor the year's rent (he having got notice that the rent 
was duc) an action on the cate hes againſt him, either at 
the {uit of the landlord himſelf, or, in cale he is dead, of 
his executor or adminittrator, it being an injury to the 
citare, 


But theſe deciſions are to be obſerved : 


1, That the payment muſt be made by the plaintiff in the 


action; and the {heritt ſhould not proceed in the execution 
till the rent is paid. | 


2. The landlord muſt he paid his whole year's rent ; that is, 
without deduction of poundage for theriit's fees. 


3. The ſtatute extends only to the caſe of the immediate 
& leſſor of the detendant.“ 


For where the leſſce had under-let, and the unler-lef- 
ſec's goods were taken in execution, the court held, That 
the ground-landlord (that is, the but leftor) had no claim 


r3 under 


613 


Sheriffs of Nor- 
wich v. Biadſhaw 
Cro. Eliz. 33. 


Atherton v. 
Harward. 
Cre, Eliz. 349. 


2 22 2 
7. A. 4 


Palgrave v. 
Windham. 
1 Stra. 212. 
2 Will. 141. 


S. C. ibid, 


Gore v. Goſton; 
I Stra. 643+ 


Caſe of James 
Bennet Eſq, 
2 Sit. 787. 


614 TRESPASS ON THE CASE. 


under the ſtatute to one year's rent, as againſt the eſtate 


of the under-leſſee, but that it was confined only to his leſſor, 
who was the original leſſee. 


4. The ſtatute extends to all caſes of execution by 


60 H. fa,” | 
Henchert v. For where the de/endant had judgment as in caſe of a non- 
8 ſuit, and took out a f. fa, for his coſts, it was adjudged, 
+ ik 17 That the landlord ſhould be paid his rent before the exe- 
cution was ſet ved, though it was conteſted, that the ſtatute 
only extended to cates of executions taken out by the 
plaintiff. 
5. But the ſheriff muſt in all caſes have notice of the rent 
& being in arrear, or he is not liable after he has levied 
6 the money.“ 
Waring v. For where the leſſee was in arrear of rent, and the leſſor 
9 died, and before adminiſtration granted a fl. fa. iſſued, and 


was executed by the ſheriff on the goods of the leſſee; 
and afterwards adminiftration was granted, it was adjudg- 
ed, I hat as there was no one to whom payment of the rent 
could be made when the execution was levied, and the 
ſheriff was not obliged to retain, the adminiſtrator was 
without remedy, and particularly as the notice of rent-ar- 
re at ovght to come from the landlord. 


s Will. 141. But in theſe caſes, if the ſheriff has levied the goods, the 
landlord may avoid an action, by getting a rule of court on the 
Serif to pay him out of the money levied. 


2. ** Another caſe in which the ſheriffis liable to an ac- 
& tion under this head is this:“ | 
Smalleombe v. If two writs of the ſame te/fe came to the hands of the 
— 45 ſheriff, he ſhould by common law execute that firſt which 
Fe is firſt delivered, the goods being bound from the tefte. But 
by the ſtatute of frauds, the goods are bound from the day of 
deliver y, and fo priority of delivery is an advantage. There- 
fore now whatever he the teſte, the firſt delivered ought 
to have the priority of execution : And therefore, if two 
writs of fler! facias both come to the ſheriff on the ſame 
day, that which is firſt delivered muft be fiſt executed, 
It therefore the ſheriff executes the laſt delivered fi. fas 
firſt, it is an injury to the plaintiff in the firſt i. fa. and 
he may have this action of treſpaſs on the caſe againſt 
the ſheriff ; but the execution of the ſecond fi. fa, is good. 


Hut in order to charge the ſheriff, the firſt execution 
6 muſt be bona fide,” 


For 
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For where in an action againft the ſheriff, the caſe was grad-v v. 
that a fl. . had iſſued, directed to the Jetendant at the ſuit Windham.) 
of the plaintiff, againſt one Crop; one /Yhitchall was made ay 
ſpecial batliſt, and the warrant was made out to him and 
two others. Swanton, the plaintiff's attorney, was preſentat 
the execution of it, and ſaid to /FF:reha'l to uſe Crop kindly, 
and not to take his houiehold goods, for that his landlord, 
one Earl, would ſoon be in the country, and would pay the 
debts: upon this the bailiff rode round the land, and ſaid 
& [ /eizeall this corn and caitle;” and took ſome account thereof 
for the uſe of the plaintift. This. fa. was teſted the 11th 
of My, and executed the 14th in the manner mentioned, 

On the 2cth of May, Ear}, Crops landlord, to whom he was 
indebted upon a judgment, ſued out a fl. /a. againſt him; 
and the fherifFs bailiffs not being in pofleſſion of C' op's 
goods, or having left anybody there, Earl got his exe- 
cution executed, and there was no proof that Far promiſed 
to pay the plaintiff; in an action againſt the ſheriff, it was 
decided, That it was proper evidence to be left to the jury 
Whether the firſt execution that came into Crop's houſe 
was intended to be or really was executed, and not fraudu- 
lent? the jury having found it to be ſo, the defendant had 
judgment. 


. But where two writs come to the ſheriff, ii he executes Rybot v. 

the laſt delivered firſt, and levies under it, ſuch ſale ſhall be — 
ood as well to the vendce, who thall hold the goods, as 10 quct. 1 I. K 731 

the plaintiff in that writ who ſhall not be liable to refund 

the money levied; but the ſheriff [hall be liable to the 

plaintiff in the firſt execution, who had loſt the benefit 

of his execution againſt the defendant, 

But where two writs are fo delivered, if the ſheriff has eg * 
ſeized under the ſecond writ, but not detually /old ; or if he K e Rep. 
permits the plaintiff under the ſecond execution to fell, but 729. 
with a re/ervation 9f the firſt executi u, in ſuch cate the plain- 
tiff under the ſecond execution is not intitled to hold the 
money levied againſt the plaintiff in the firſt. 


The laſt claſs of injuries for which this action lies againſt 
the ſheriff or other othcers, is that of, 


4. Falſe Returns. 


1. As where a ſheriff returned © ſcire feci” to a ſcire facias, Griffith v. 
when in fac he had given no notice, this action was ad- . 
judged to lie; and that it might be laid in the county | 
where the return was made, and was not confined to the 
theriif's own county. 


1 So 
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So where the ſheriff made a falſe return of won eff in- 
Teniws to A writ of meine proceis, 


So where the ſheriff had directed his warrant to the 
bailiff of a liberty to arreſt the party, he made the arreſt, 
and yet the ſheriff returned non ef inven:us, and this action 
was adjudged to lie, 


« But where a ſheriff is called on to return a writ in 
*« which the property of the goods may come in queſtion, 
© he may enquire how the property is circumfſtanced, and 
* make his return accordingly,” 


For where in an action againſt the defendant, the ſhe- 
rift of Derbyſhire, for a falle return, the caſe was, That a 
writ of . fa. iſſued againſt the goods of one Clarte, cer- 
tain goods were ſeized which appeared to be the property 
of Clarke; but it appeared that he claimed them under veed 
of aſſignment from one Allanſan, who being indebtedto 
Clarke in 400l. in confideration of 201, more advanced, and 
of an annuity cf 251. per ann. for his life, Alunſen had aſ- 
figned all the goods in queſtion to (rte; but this annuity» 
deed bad never been regiſtered, and therefore was void under 
ſtat, 17 Geo, 3. c. 26. the ſherift had returned nulla bona : 
it was adjudged, That the deed being void for want of be- 
ing regiſtered, that Clarke bad ns j1 eperty under the aſſignment, 
and that therefore the return was right, 


2. It ſeemed the better opinion in this caſe, That if the 


ſheriff makes no return to a writ, that this action will tie, 


3. The executor may maintain this action for a falſe re- 
turn in vi a teſlateris, but this in the cafe of final only, not 
in the caſe of meine proceſs (as where upon a fi, fa. the 
ſheriff returned that he had levied a part, whereas in fact 
he had levied the whole); for by the levying of the goods 
a right veſted in teſtator, and fo in the executor, as part of 
teſtator's eſtate; but in the caſe of meine proceſs, it is a 
tort which dics with the teftator, no property having 


veſted, 


4. It is neceſſary to oblerve, that ſome returns are void 
though no action will lie on them, they not being falſe, 


As where the return was “ nulla bena,” and made before 
the returr»day of the writ, it is void; for though the de- 


fendant may have no goods at the time, yet he may at the 
time of the return. 


So where the return was that the defendant was attach- 
ed per catalla ad valrnttam 101, this was adjudged a void re- 
turn, for the return ſhould ſet out what the cattle were, fo 

| that 
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that they might be forfeited, but upon ſuch a general _ 
turn of them could be forfeited. 


5. But by ſtat, 21 Geo. 2. c. 37. /. 2. * No ſheriff ſhall 
cc he called upon to make any return to any writ, unleſs 
« required ſo to do it within i months after the expiration of 
4 bis office,” 


1. The fix months are to be lunar months. Rex v. Adderley 


xp Doug. 446. 
2. The day the ſheriff is ſuperſeded or goes out of of- 8. C. 


fice, is the firſt day, and reckoned inclufive, 


3. But a mere requeſt to the ſhe1iff to return the writ is Rex v. Jones. 
not ſufficient; he muſt he required to make the return by ow * 3. 
rule of court, or he ſhall not be liable. — 


2. OF INJURIES BY ATTORNIES. 


I. © If in conſequence of any neglect, pong 
c ment, or corruption of the attorney, the client ſuffers 
« any loſs either in his ſuit or otherwite, he ſhall recover 
„damages in this action.“ 


As where the defendant was attorney to the plaintiff in Ruffel v. Palmeg 
a cau.e wherein the plaintiff had a verdia, and the“ Wal. 325. 
defenlant in that action having been ſurrendered in diſ- 
charge of his bail, the attorney neg/eZed io charge bim in 
execution, Whereby he was diſcharged, the action was held 
well to he againſt the attorney for ſuch neglect, 


“ But the damages in this action muſt not neceſſarily 
& be to the full amount of the firſt judgment, and there- 
« fore the remecy muſt be by this action, net in a ſummary 
& way.” 


For where in debt, the party was arreſted by the de- Pitt v. Yaldem, 
fendant who was plaintiff's attorney; but he having ne- 4 Bu. 2000, 
glected to declare againſt him in two terms, the party was 
diſcharged on common bail, The plaintiff applied for an 
order of court on the attorney, ts pay the whole debt ; hut it was 
refuſed : the court ſaying, That the plaintift ſhould brin 
bis action regularly againſt the attorney: for, if the de- 
fendant in the firſt action was in ſolvent circumſtances, 
the plaintiff might ſtill recover againſt hm, ſa that the 
whole ſum ſhould not neceſſarily go in damages againſt the 
attorney, 


2, Where an attorney takes upon him to appear for Ann. 
another, the court looks no further, but proceeds as if the Salk. 86 


attorney had ſufficient authority, and leaves the party to 
his action againſt him, 


3. But 


| Knight v. Cop» 


2 Hawk. P. C. 


Green v. Hun- 
dred of Buccleſ- 
church. 


1 Leon. 323. 


2 Ld. Raym. 
903 
Com. Rep. 134 


| Mytton v. Cock. 
2 Stra. 1099. 
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3. © But the remedy for injuries by this action, is not 
* fe wager 

© confined tothe caſe of attorney and client: for if in the con- 

« duct of a ſuit againſt any perſon an attorney is guilty of 

« any diſhoneſt or unwarrantable practices, he is ſubje& 

& to this action at the ſuit of the party grieved.“ 


For where the plaintiff had been ſued by one Left, to 
whom the preſent defendant was attorney, which ſuit had 
been non-profled and coſts aſſeſſed; yet the defendant 
having knowledge of this, had unduly and maliciouſly pre- 
cured a judy ment to be ſigned againſt the plaintiff, at the fuit 
of Loft, and taken out execution, under which the plaintiff 
had been impriſoned until delivered by writ of ſuperſe— 
deas, the action was held well to lic, 


But this caſe falls more properly under the head Mali- 
cious Proſecution. Que vid, Plenius. 


- 


3. OF INJURIES BY JUSTICES OF PEACE, 


For any breach or negleA of whoſe duty of office, this 
action lies againſt them. 


1. As if a juſtice of peace dentes, refuſes, or ob/Irutls bail 
where it ought to be granted, for ſuch conduct he is liable 


* toan attion on the cale. 


2. So where the plaintiff was robbed, and he went to a2 
juſtice of peace to take his depoſitions for the purpoſe of char g- 
ing the hundred, which the juſlice refuſed to take, whereby the 
action againſt the hundred was loſt; this action was ad- 
judged to lie againſt the juſtice, 


2. OF INJURIES BY PRIVATE PERSONS, 


Theſe are diviſible into two heads, 1. To injuries 


where there has been a truſt: 2. Where there has been no 


truſt, 


1, Of Injuries where there has been a Truſt, 
Theſe form the head of Bailment. 


Bailment is of ſix kinds, 


I. * The firſt is a naked bailment, to keep for the uſe 
* of the bailor, without any profit to the bailee: in this 
„ caſe the bailce is not chargeable, except in caſe of groſs no- 
„ gligence ; mere want of care is not ſufficient, 


As where the plaintiff who was owner of a cartoon, left 
it with the defendant who was an auctioneer, without any 
agreement to take care of it or re- deliver it ſafe, or without 


any 


TRESPASS'ON THE -CASE. 


any agreement for a reward, and the cartoon was ſpoiled ; 
for which the plaintiff brought this action, when it was 
adjudged on a motion for a new trial, that 1t was proper 


evidence to be left to a jury, Whether the defendant had. 


been guilty of any grots neglect in the keeping of it, for 
ſuch alone ſhould charge him? and the jury found for the 
plaintiff on that ground, 


So where the defendant, who was a general merchant, 
being about to export a quantity of leather cut out, the 
bankrupt applied to him to enter a parcel of the ſame lea- 
ther at the cuſtomhouſe for exportation to the ſame place; 
but the defendant was to derive no manner of advantage 
from it, but arid 1t merely gratuitoufly ; the plaintiff entered 
his own and the other's goods at the cuſtomhouſe, but 
by a wrong denomination 3 in conſequence of which both 
parcels wee teized, and this action, was brought by the 
aſſignees to recover damages for the neglef : but it was re- 
ſolved, That the defendant having undertaken gratui- 
touſly to act for the defendant, not being to receive any re- 
ward. nor being in a fituation which neceſſarily imported 
Fill in that buſineſs which he fo undertook for the other, 
and having taken the ſame care which he had dune of his own, 
that he was not liable to an action for the lois of them. 


2. The ſecond kind of bailment is, the entruſting of 
“goods to be carried for hire or reward, in which caſe the 
« bailee is chargeable for any lots: this is the cafe of car- 
60 ers. | 


1. At common law, a carrier is liable by the cuſtom of 
the realm to make good all loſſes of goods entruſted to 
him to carry, except ſuch loſſes as ariſe from the a? e 
Cod, or of the king's enemies: to which may be added, ſuch 
as ariſe from the default of the party ſending them, 


As if a carrier is robbed, he ſhall be liable for the loſs, 
not on the ground that he may charge the hundred under 
the ſtatute of / incheſier, but becauſe, that if it was other- 
wite, he might by colluſion procurc himſelf to be robbed, 
and defraud the owner of the goods; and fo in other caſes 
where the grounds are the tame, 


But 1. The ac of God ſhall excuſe the carrier, 


As where the defendant's hoy, having goods of the plain- 
tiff on board, in coming through the bridge, was by a ſud- 
den guſt of wind driven againſt the arch and ſunk; the owner 
of the hoy was held not to be liable, the damage having 
been occationed by the af of God, which no care of the de- 
fendant's could provide againſt or ſoreſce: and though in 


this 


* 
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Shields aff. of 
Goodwin v. 
Blackburn. 

H. Black. Reps 
158. 


Co. Litt. 89. 
Coggs v. Barn- 
ar 

2 Lord Raym. 
909, in which 
caſe this doctrine 
is examined at 


great length. 
Lane v. Cotton. 
1 Salk, 143. 


Amies v. Ste- 
phens. 
1 Stra. 128. 


Forward v. Pit- 
tard. 

1 Term. Rep. 
37. 


Farc lay v. Hig- 
K . 
Patc. 24 Geo, 3. 
got. 
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this caſe the plaintiff gave in evidence, that if the veſſel 
had been better ſhe would not have ſunk in conſequence of 
the ftroke, Chief Juſtice Prat: held, That a carrier was 
not * to provide a new carriage for every journey ; 
It is ſutficient if he provides one which, without any ex- 
traordinary accident, will perform the journey, 


And upon this ground of its being the act of God, if a 
bargeman in a tempeſt, for the ſafety of the l of his paſs 
ſengers, throws over bra d any trunts or packages of vaiues, he 18 
not liable for the lots. 0 


« But if the carrier of his cxun accord goes into dangers, from 
& which a , is le te acciuc, ti act of God fhail not ex- 
6 cule him.“ 


As in the caſe of Ames v. Stephens (ante fol. 619.) where 
was further held, Thatit the hoyman bad gone to ſea 
ve unturthj in bad weather, iO that there was + probability 
of his thip being loft, that he would not have been ex» 
cuicd, 


% But it muſt fully appear that the lots was ocena- 
& ftoned by the act of God, in order to exculc the care 
« rier's precumption : that it mt e have g potied will not 
« be ſufficient.“ 


For where the defendant, who was a carrier, having 
lodged his waggon in an inn, an accidental fre broke 
out, which conſumed it; he was adjudged to be hable, 
though it was contended, that it did not appear in this 
caſe bow the fire broke out; ſo that it might be by lightning, 
and ſo be the act of God, 


It was further held in this caſe, That negligence does 
not enter into the grounds of this action; for though 


the carrier uies all proper care, yet in calc of a lois he is 
hable. 


| a 
2. The next exemption from loſſes by a carrier, is 
1% where it is done by the ae of the kin 's enemies; but they 
&© muſt be public enemies, not traitors or telons,” 


For where it was found on a ſpecial verdict, that the 
plaintiffhad delivered to the defendant on board his thipthe 
goods in queſtion, and that there was a ſufficient crew for 
the ſhip, but that at nig eleven per ſons bour ded the hp as 
pirates, under pretence of preſſing, and plundered her of 
the gocds; it was adjudged, that though by the admiralty 
law, if the ſhip is robbed by pirates, the maſter is dit- 


charged; yet that that cannot hold in this caie, the ſhi 


being infra corpres comitatus, the defendant was therefore li- 
able; for ſuperior force ſhould not excuſe him. 


3 « And 
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$: « And laſtly, The default of the owner of the gods IR 


imſelf, ſhall exempt the carrier in caſe of a loſs.“ 


For where in an action againſt a carrier for negligently Ferrar v. Adams 
carrying a pipe of wine, which by that means burſt, ng.“ . 
and the wine ſpilt, it was adjudged good evidence for the Bull. N. r. 746 
defendant that the loſs happened while the defendant was 
driving gently, and aro/e from the wine being in a fermnt; 10 
that the loſs was occaſioned by ſending it in that ſtate, 


So if a carrier's waggon is full, and yet a perſon Lovett v. Hobbs 
forces his goods on him, and they are loſt, the carrier is * . 122. 
not liable; for it was the owner's folly to act with ſo little 
precaution, 


4. ©* But for all other accidents and perils the carrier is 
« liable, from whatever cauſe they procced,” 


As where in an action againſt a barge-maſter for goods Dale v. Han. 
ſpoiled by water, the defeadant proved, that when the * Wil 2d 
goods were put on board, that the veſſel was tight, but 
that the damage was occaſioned by a rat's cating out 
the oakum, through which the water came; it was held to 
be no excuſe. 


2. © Butin order to charge the carrier, theſe circum- 
«& ſtances are to be oblerved :” 


1. The goods muſt be loſt while in the poſſeſſion of the 


& carrier himſel/, or in his ale care. 


For where the plaintiffs ſent their ſervant with the Ead India Com- 
goods in queſtion on board the veſſel, who took charge of pavy v Pullen, 
them, and they were loſt, the defendant was held not to . 698. 
be liable; for the goods were in the poſſeſſion not of the 
defendant, but of the plaintiffs ſervants, 


2. The carrier is liable only ſo far as he is paid; for he 
« is chargeable by reaſon of his reward.“ 


For where a man delivered a bag, containing money, Tyley v. 
to a carrier; and being aſked how much it contained, — 
anſwered 200 1. for which only he paid, and the carrier 1 
gave a receipt accordingly; in fact, the bag contained 
400. the carrier was robbed, and he was held to be liable 


only to the amount of 200 /, being ſo much only for which 
he had received payment, 


3. Under a general acceptance a carrier is bound for 
« whatever he receives, but under a ſpecial acceptance for ſo 
& much only as he bona fide undertakes to carry.“ 


As if a carrier aſks what is in a box, and is told {ilk ; Pinkwater v. 
if it be money, and it is loſt, the carrier is liable, un- el _ 
Bull. N. P. 73. 
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leſs he made a __ acceptance, But the intended cheat 


may perhaps induce the jury to give leſs damages than 
otherwiſe. 


« But under a ſpecial or qualified acceptance he is bound 
& no farther than he undertakes.” 


Gibbon v. Payn. For where the owner of a ſtage-coach put out an ad- 
ton. 


4 Burr. 2298. 


Gibſon v. 
Payaton, ſopra. 


$. C. 


vertiſement, That he would not be anſwerable for 
money, plate, or jewels, above the value of Fl. unleſs he 
had notice, and was paid accordingly :” it was adjudged 
in this caſe, that all goods ſo received by this coach were 
under that ſpecial acceptance; and that if money or plate 
was ſent by it, without notice and being paid for, that if 


þ O 
loft, the coach-owner was not liable, 


And where an innkeeper publiſhed ſuch a notice, that 
caſh, plate, jewels, writings, and other kinds of valu- 
able articles would not be accounted for if loſt, of more 
than 5l. value, unleſs entered as ſuch, and a penny 
inſurance paid for cach pound value:“ if goods above 
that ſum in value are ſent by a pertoa who knowsof theſe 
conditions, and does not pay the extra ſum required, he 
ſhall not recover even to the extent ꝙ the 5 |. or the ſum paid for 
booking, 


And note, That the notice in this caſe was by an ad- 
wvertiſement in the newſpaper, though it was proved that the 
plaintiff had been feen reading it; but the court held that 
notice ſufficient; and per Juſtice Yates, A perſonal com- 
munication is not neceflary to conſtitute a ſpecial ac- 
ceptance. 


2. In this caſe Lord Mansfield ſeemed to be of opinion, 
that in all caſes of ſending things of great value, as money 


or jewels, by a common carrier, hat the carrier ſhould have 


Middleton v, 
Fowler. 
1 Salk. 283. 


— 


notice of it, and be paid accordingly ; contrary to the caſe 
of Titchburn v. II hite, 1 Stra. 145. Somewhat fimilar to that 
of Drinkwater v. Quennel, ante. 


A delivery to the carrier's ſervant is a delivery to 
c himſelf, and ſhall charge him; but they muſt be goods 
& ſuch as it is the cuſtom of the carrier to carry, not out 
© of his line of buſineſs.“ 


As where the plaintiff declared, That the defendant 
was the owner of a ſtage-coach, in which he had taken a 
place, and delivered a trunk to the driver of the carriage, 
for taking care of which he had given him a gratuity ; 
the trunk was loſt, and on action brought, C. J. Holt was 
of opinion, That this action did not lie againſt the maſ- 
ter, for that a /age-coachman was not within the cuſtom 
as 
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as a carrier, unleſs he takes a diſtintt price for the carriage of by 
goods; for his buſineſs is only to carry perſons, Here was 
no price paid, the money given to the coachman bein 
but a gratuity, not a price for the carriage; and the maſ- 
ter is bound for the act of his ſervant only while he acts in 
purſuance of his authority, 


5075 Where goods are loſt which have been put on 
ce board a ſhip, the action may be brought either againſt 


« the maſter or againſt the owners,” 


For the owners arc liable in reſpect of the freight, Boſon v. Sand- 
and having employed the maſter; for whoever - employs _ 
another is anſwerable for him, and undertakes for him, ank . y 
the maſter is chargeable on the fame ground; for he may 
have an action for the freight. But it an action is brought 
againſt the owners, they /hould be all joined in the action, 


for it is quaf# cx contratiu as to all. 


Though if one only is ſued, he muſt plead it in abate- Rice v. Shure, 
ment that there are other partners; for he ſhall not be al- 5 Barr. 2611. 
lowed to give it in evidence, and nonſuit the plaintiff. 


6. It is not neceſſary in order to charge the carrier that Goldiog v. Man- 
the goods are loft in tran/itu while immediately under his ning. | 
care; for he is bound to deliver them to the conſignee, or Sela yr 2 
ſend notice to him according to the direction: and though 516. S. C. ” —— 
they are carried ſaſely to the inn, vet if left there till they 4 
are ſpoiled, and no notice given to the conftignce, the Care 


rier is liable. 


And the law is the ſame in the caſe of lettert, which Rowning v. 
Ah bo r a odchiid. 
the poſt-maſter mu/? deliver at the houſes of the inhabitants Se 
0 * ws 3 W ill. 443+ 
within the poſt-town. 


And note, That either conſignor or confignee may Davis v. James. 
bring the action for goods loſt, againſt the carrier; and 3 Parr, 2952. 
if the action is brought by the confignor, the objection 
that the property is in the confignee does not lie in the 
mouth of the carrier; for the property is no part of the 


queſtion as to him, and particularly if the agreement for 
payment was with the conſignor. 


7. „But, In order to charge a perſon for goods Joft 
« when committed to him to carry, it muſt appcar that 
« the perſon was a carrier, and the goods in the way of 
© his buſineſs.” 


For where the caſe was, That the defendants received Gut» v. Pro- 
prietors 2! the 


certain goods to be forwarded from Stour port to Stockprot, Few k at 


by the way of Mancheſler, to which place the defendants dea. 
were carriers; the goods were by them forwarded tately 4 tem Rep, 
to 582. 


- 


[ 
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to Mancheſter ; it appeared, that according to the courſe of 
buſineſs, that when goods are to be forwarded beyond 
Mancheſter, if there is any carrier from the place of their 
deſtination in Manchefter when they arrive, that they are” 
delivered to him on payment of the carriage to Mancheſter ; 
but that if not, that the defendarits keep them in their 
warehouſes, without charging any thing for keeping 
them, till a carrier arrives to whom they may be dehver- 
ed: the goods in queſtion arrived at Mancheto on the 
thirtieth of September : there was then no carrier there 
from Stoctport, upon which they were houſed in the defend- 
ants warchouſe, where, by an accidental fire, they were 
the ſame night conſumed : it was decided, That the keep- 
ing them being for the convenience of the owner of the 
goods, not of the carrier, that he was not liable; and that 
this was an attempt to charge him as a warehoute-man, 
which could not be, as he had been guilty of no neglect, 


Dale v. Hall. But any perſon carrying goods for hire is a carrier, 
* 1 2 and chargeable as ſuch for any loſs; as waggoners, cap- 
+ Up tains of ſhips, lightermen, and ſuch like. 


ee But to theſe are the following exceptions: 

Upthare v. 1. Hackney-coachmen are not carriers within the cuſtom 

Aire, of the realm, ſo as to be chargeable for the loſs of goods, 

Com. Rer. 25. unleſs paid expreſsly for the purpoſe; for they undertake 
but for the carriage of the een: and on the ſame ground 
ſtage coachmen are not liable, unleſs they are paid extra. 


Lane v. Cotton. 2. The poſlmaſters-general are not liable for loſſes of 

x Salk. 17. bills or notes of value out of letters put into the poſt- of- 
fice, for the poſt- office is for in elligence, not for inſurance; 
and it is impoſſible that the 9 can be anſwerable, 
who are to exccute their offices in ſo many, and ſo very 
diſtant places, 


L Des 3 And this was ſo adjudged, though it appeared that the 


Cowp. 754. note in queſtion had been taken out of the letter by a clerk 
emplyed in the p3/t-office as a ſorter of letters, 


Tone v. Mit- 3. By ſtat, 7 Geo. 2. c. 15. The owners of ſhips are only 
Term. Rep. “e liable for any loſs by reaſon of embezzlement, ſecreting, - 
1 1. ante. © or making away of any gold, filver, or diamonds, or 


* other merchandize of value by the maſter or mariners, ' 
& to the value of the ſhip and freizh:.” wr 


Com. Rep. 134 3. © The third ſpecies of bailment is a delivery by way | 
& of pledge, which is called vadium : as to which, 


Co. Litt. 89. I. ** If the goods ſo pawned be ſtolen, the pawnee ſhall 
a * © be diſcharged, for he had a ſpecial property in them 
„ himiclf, and therefore is bound to keep them no other- 

„ wile 
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Wwiſe than as his on; and he ſhall therefoxe ſtill recover 
e the money for wich the pawn was given, 


But if the patoner tenders the money, and He pawnee reſu et 
it, and keeps the yoads, if they are afterwards loſt, the pawnee 
is chargeable ; for after the tender, the goods ceate to be 
A As and the pawner may have trover for them. 


Ik the pawn be of fomewhat which is not the worſe 
for wearing, as jewels or fuch like, the pawnee may uſe 
them, but then it is at his peril, for if loſt fo, he ſtands at 
the lots; but it is othcrwile if the pawn has been locked 
up, and not uicd: but if the pawn be of ſuch a nature, 
that the keeping is a charge to the pawnee (as if it be a 


cow or a horte) the pawnee may milk the cow or ride the 


horle, and this in recompente of the keeping. 
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4. © A fourth ſpecies of bailment is the delivery of Com. Rep. 134. 


60 goods for hire; as hiring out an horſe, which is called 
4 [ocutio Or conduttin; and h: ve the hirer is to take all ima- 

* ginable care, and if, notwithitanding, the thing be loſt, 
« he is not liable.“ 


5. A fifth ſpecies of bailment is a delivery of goods 
* tor ſome purpoie (as to merchandize) without any te- 
& ward : it is called an acting by comm:;//ien, and though the 
6 hailee is to have nothing tor his trouble, yet if "there 
« was any neglett in him, he will be an; werable, for his 
& having undertaken a _— is a ſutlicient conſideration; 
cc but if the goods are lot without any default in him, he 
6% js not char: veable ; for his having taken reaſonable care 
« ſhall di! charge bim.“ 


As where the plaintiff had fa bailed goods to the le- 
fendant, to m end ndize for him, which were loſt, and 


Goſwell v. 
Dunckerley, 


on an ation brought, the defendant pleaded” that he bad * Stra. 681. 


lo.lged them Jajc'y in a to. rr chouſe at Porto Helio, from whence they 
had been taten by the enemy, and demurrer for cauſe, that by 
putting them out of his potie ſſion he had net NE due care 
of them; but per cur, If the warchoule was not a place of 
ſaſcty, the plaintiff fliould have replicd fo, for a ſpecial 
bailee is not to car ry the goods about With him; and if he 
lodges them in a place of iecurity, he ſhall not be charged 
in caſe of a lots, 


6, © The laſt fpecies of bai'ment is a delivery of goods, 

* from the keeping of which tome profit ariſes to the 

6 bailee; as oxen to plough with, v hich are to be return- 

Fed in ſpecie; this is called an accommodation, a lending 
$* gratis in this caſe, the borrower is bound ſtrict! 

&* keep the thing ſo lent, for if he be guilty of the leaſt 

5s „ neglect, 
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* neglect, he ſhall be anſwerable, though he ſhall not be 
charged where he is in no fault.“ 


But in this caſe the bailee muſt uſe the thing lent in the 
manner intended ? as if a man lends another an Rorkens go 
into the weſt, and he goes into the north, and the horſe 
dies, the bailee is chargeable; but if the horſe be ſtolen 
out of the ſtable without any fault of the bailee, no action 


lies; but otherwiſe, if he leaves the door open negligent- 
ly, and the horſe is ſtolen. 


Under this head of bailment ſeems to fall the action 
againſt inn&.epers, for they are chargeable with any loſſes 
happening in their inns by reaſon 1 the profit, ariſing ei- 
ther fron, the keeping of the horſes, &c. of their gueſts, or 
from the protits from the gueſts themſelves. 


As to whom it has been reſolved, 


1. The perſon chargeable as an innkeeper muſt be the 
keeper of a common inn, for ſuch only are chargeable for the 
lots of the goods of the gueſts whom they entertain. 


It was moved in this caſe in arreſt of judgment, that the 
plaintiff, in his declaration againſt the f Ars. many who was 
an innkeeper, had ſet out the houſe only as ho/pitium, not 
as commune hoſpitium ; but 1t was over-ruled, for hoſpitium 


means a common inn; it would be domus, not beſpitium, if 
it was not commune, 


2, It muſt appear that the perſon robbed in the inn was 
a traveller and gueſt ; for if a neighbour comes to an inn- 


keeper, and defires a lodging, ſuch perſon is not a gueſt to 
recover againſt the innkeeper. 


3. So he muſt be received as a gueſt by the innkeeper, in 
& order to make him chargeable,” 


For if a traveller comes to an inn, and the innkeeper 
tells him his houſe 1s full, and the traveller replies, that 
he will ſhift or take his chance in the inn, which the inn- 
keeper ſuffers him to do, and the traveller is robbed, the 
innkeeper is not liable; but if the traveller had not uſed 
theſe words, and the innkeeper notwithſtanding his firſt 
objection had admitted him, he had heen chargeable ; for 
in the firſt caſe, the traveller takes all riſk of loſs upon 
himſelf, and the innkeeper refules to take charge ; but 
in the latter caſe, the admiſhon is an implied waiver of the 
firſt denial, and fo reſtores the right of charging him. 


4. The loſs to the gueſt muſt be occaſioned by the act 
10 of the innlecper, or ſome of bis ſervants, er through their ne» 
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Therefore, if the gueſt is robbed Ly his own ſervant or com- 
panion, the innkeeper is not liable, becauſe it was the 
gueſt's fault to have ſuch perſons with him; but if the 
innkeeper appoints another perſon to ſle p in the room 
with his gueſt, and he is robbed, the innkeeper is liable. 


5. The innkeeper is only anſwerable for ſuch goods 
of his gueſts as are within his huſe, and ſo are under his 
care : and therefore if a guet at an inn orders his horſe 
to be turned out to graſs, and the horte is ſtolen, the inn- 
keeper is not liable; but if the innkeeper had turned the 
horie to graſs, out of his own head, he had been liable, 


for it was his own act, and the horſe entirely in his own 
Cares, 


And even while the things are in the inn, if the inn- 
keeper directs the gueſt to place his goods in a particular place, 
under lock and key or be wil. not be anſwerable for them, and 
the gueſt refuſes or neglects to do io, but puts them in 
another place, and they are loft, the 1nnkeeper in that 
caſe is not chargeable, 


But without ſuch particular direction from the inn— 
keeper, if the goods are loſt, it will be no excule to ſay 
that he delivered the key of the chamber to the gueſt, and 
that he did not acquaint the 1nnkeeper what the goods 
were; or that the thief is diſcovered. 


6. © As the innkeeper is chargeable on the ground of 
* the profit he derives from his gueſt or his goods, where 


« 7 ere is no profit to the innkee;.er, there thall be no 
ce charge.” 


Therefore if a gueſt comes to an inn, and departs leav- 
ing his goods there, and tells the innkeeper that he will 
return in a few days, and during his abſence the goods 
are loſt, the innkeeper ſhall not be charged; for he has 
no profit or gain from the keeping of ſuch dead goods, 
and therefore ſhall not be chargeable for their loſs. 


But to this are theſe exceptions : 


1. It muſt not be a temporary abſence; as if the gueſt 
goes out in the morning about buſineis, and returns before 


night, this is not ſuch an abicnce as ſhall excuſe the inn- 
keeper. 


2. This is confincd to the caſe of dead goods; for if the 
gueſt leaves his hor ſe there for any time, though he is not 
there himſelf, the innkeeper ſhall be charged in cate of a 
loſs; for the ſtanding of the horle zs 4 pay to the inakeeper, 
and in reſpect of that he is chargeable, 
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7, It was adjudged in this caſe, That where to an action 
againſt an innkeeper for goods loſt in his inn, he plead- 
ed, that at the time that the plaintiff lodged in his inn, he 
was Hef and of - ſane memory: on demurrer to this plea, it 
was held, That if a man keeps an inn, he ought at his peril 
to take care of the goods of his gueſts, and if he be fick, 
that his ſervants ought; and that it lieth not for him to 
ſay that he was of non-ſane memory to diſable himielf in 
this action, no mote than in debt on an obligation. 


8. The writ againſt innkeepers, mentions only bona & 
cala, which properly does not comprehend deeds or 
writings, which are only «hoſes in af; yet by rea'on of 
the words in the writ, % quzd hoſpitibus nullum ede niet 
damnum,” they are comprized ; and for the lots of theſe 
the plaintiff may declare ſpeclally. 


But theſe words confining the loſs to moveables, the 
inakeeper ſhall not be liable for any e ar injury done to 
the perjon of his gueſt while in the inn; as an ailault, bate 
tery, or ſuch. 


9. If a ſervant is robhed of his maſter's property, the 
maſter may maintain this ation againit the innkeeper at 
whole inn the goods were loſt, 


And in ſuch ſuit by the maſter, he need not ſhew that 
the ſervant was on a journey, for perhaps he was at the end 
of his journey; as in Londen on his maſter's butinets, 


10, If one foin-tenant of goods is robbed, both may join in 


this action. 


11. Another cafe in which an action lies againſt an inn— 
keeper as ſuch, is ,or refu/ing te entertain a traveiler, and to 
provide his horie with meat, he teadering him the proper 
price for the ſame. 


2. OF INJURIES TO PERSONAL PROPERTY IN CASES 
WHERE THERE 1s NO TRUST, 


The principal icuries under this head, are, 1. For mali- 
cioutly tuing out 4 « ommiſſion of bankruptcy : 2. For de- 
ceit in {ales: 3. For engt procuring an inturance; 4. For 
the malicious uic of any power or authority, 


Ot Injuries by Malic iouſſy ſuing out a Commiſſion of 
Bankruptcy, 


If any perfon ſhall malicior fly ſue cut a commiſſion of banks 
ret againſt anather, which commiſhon is afterwards ſuper- 
teded, an action on the caſe hes againſt tuch petitionin 
creditor at the {uir of the bankrupt ; and this notwith- 
ſtanding the bond given in purivance of flat. 5 G. 2, c. 30. 

| | do 
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to the chancellor in the penalty of col. conditioned to 
prove the bankruptcy, and by him aſſignable to the bank- 
rupt, for this bond may be inadequate to the damage 
ſuſtained ; and though there 1s the ſame remedy under the 
ſtatute, yet it is a common law-remedy; and the ſtatute 
being in the affirmative, both ſtand together, 


2. Of Injuries from Deceit in Sales. 


This reſpects warranties or frauds in the caſes of ſales: 
1. Where there is ſome fraud or deceit on the part of the 
ſeller: 2, Impoſition from cheating, or talle pretences. 


Fraud or deceit in the ſeller may be either, 1. In the 
value of the thin, ſold: 2. Ia the /eller”s title to it. 


1. Where a thing is of a certain value, and that known 
& 6% the ſeller, but cannot be known to the buyer; for any 
« deceit in the afhrming the value to be different from 
« what it is, this action hes,” 


As where the landlord of an houſe, wiſhing to diſpoſe of 
his intereſt in it, affirmed the rent to be more than it realy was, 
whereby the purchater was induced to give more for it 
than it was worth, this action was hel ro be; for the vali e 
of the rent was a matter of private knowledge between the 
landlord and tenant, | 


& But if the buyer has it in his power to inform him of 
« he true value and ne»ledts it, the action will not lic.” 
OS z 


As if the landlord had only ſaid, that J. S. would give 
ſo much for it, whereas J. S. had never offered any thing, 
the action would not lie, for the buyer wight have 
enquired from J. S. and been informed of the truth, 


This is the calc of things of certain value, hut where the 
things fold are of uncertain value; that is, which may depend 
on whim or fancy, as p:&wures, or ſuch things which may be 

of more value to one perlon than to an another, there no 
action will lie, in cafe of taking an exorbitant price. 


2. „From thele cafes it appears, that a man is charge— 
«able in the caie of telling any thing for more than its 
« value, knowingly.” 


% But it alſo lies for a ſale of a thing where the ſeller 7; 
& ;2norant of the value, and that is, where he teils it with 
« a warraitty of its value or quality.“ 


As where the plaintiff declared that the defendant, be- 
ng a goldimith, and having a kill in precious ſtones, had 
a ſtone which he atfirmed to be a //ezoar-ſtone, which he 
ſold to him for 200l. ub revera, it was not a Bexoar-Rone ; 
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the defendant pleaded not guilty, and the plaintift had a 
verdict; but the judgment was afterwards arreſted, be- 
cauſe that the declaration had not charged either that the 


defendant fold it tui it not to be a Bezcar, or that he 
had warranted it for ſuch a ſtone. | 


3. If a ſervant ſells any thing in the way of his maſter's 
% buſineſs, and warrants it, if there is any fraud or deceit, 
« the maſter is liable.“ | 


As where a goldſmith's apprentice ſold an ingot of gold 
and filver, upon a ſpecial warranty that it was of the 
ſame value with an aſſay then ſhewn, and upon evidence 
it appeared, T hat he had forged the aſſay, and made the 
ingot out of a lodger's plate that he had ſtolen ; the maſter 
was held to be liable. 


« And even though the ſeller himſelf has been deceived 
c by his ſervant, yet is he liable to the buyer.“ : 


— 


For where a merchant fold ſilk to another, which after- 
wards appeared not to be of the kind the purchaſer meant 
to buy, whereby he was impoſed upon in the value; he 
recovered againſt the merchant the ſeller, though it a 
peared that there was no aQtual deceit in the ſeller, but 
that it was in his factor beyond ſea; for he ſhould be an- 
ſwerable for the Ceceit of his factor civilitser, though not 
eriminali'er : and ſince ſomebody muſt ſuffer, it was more 
reaſonable that he who truſted the factor ſhould be a loſer 
than the other, 


4. But in order to charge the ſeller by reaſon of his 
« warranty, it muſt be obſerved,” - 


1. © That the warranty does not extend to defed7s viſible to 
© the eye of the buyer, for of theſe he mult be apprized at 
cc the time of the ſale; but if the de fect is not viſihle, there 
« general warranty ſhall extend to it, and ſubject the 
cc ſeller in caſe of a, fraud.“ | 


As on a warranty on the ſale of cloth that it is of ſuch 
a length, and it turns out to be otherwiſe, this action hes 
againſt the ſeller; becauſe ſuch a defect is not viſible to the 
eye, but is to be diſcovered only by meaſuring. | 


But where the warranty was on the ſale cf an horſe, which 
was warranted ſound by the eller, and it appeared after- 
wards that he was blind, this action was held to lie; for 
though blindnets is a defect in general viſible to the eye, 
yet in horſes it requires ſkull to diſcern it. 


2. © The warranty muſt be made at the time of the ſale 
« and not after it, in order to charge the vendor; for if 


« made 
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et made after the ſale, it is made without conſideration : 
cc neither does the buyer then take the goods on the credit 
cc of the ſeller.” 


« So the warranty ſhould be in the preſent tenſe, that 
c the thing is /ound, not that it will le ſound,” 


And where there is an expreſs warranty, the warrantor 
dc yndertakes that it is true at the time of making it, 
« and no length of time elapſed after the ſale will alter 
de the nature of a contract originally falie; and if it be 
« falſe and fraudulent on the part of the ſeller, he will be 
& liable to the buyer in damages, without either a return 
ce of the thing or notice.“ 


For where in an action on the warranty of a mare, ſold 
by the defendant to the plaintiff, it was proved, That in 

arch 1787, the defendant fold the mare to the plaintiff, 
and warranted her ſound and free from blemiſh and vice: ſoon 
after the ſale, the plaintiff diſcovered that ſhe was unſound 
and vicious; he however kept her for three months, and 
endeavoured to cure her: at the end of three months he 
ſold her, but ſhe was returned as unſound, After ſhe was 
ſo returned, the plaintiff he kept her till the month of 
October, when he returned her to the defendant, who re- 
fuſed to receive her: on her way back to the plaintiff's 
ſtable ſhe died; and it was the opinion of farriers that ſhe 
had been unſound a twelveminth before; it alto appeared that 
the plaintiff and the defendant had been often together, 
during the period he had had her, but it d1d not appear 
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that the plaintiff had ever acquainted the defendant with 


the circumſtance of her being unſound : the jury found a 
verdict for the plaintiff; and on a motion for a new trial, 
the court held the above doctrine, and retuſed it. 


3. © An offer of a warranty at one time, ſhall not extend 
« to a ſubſequent ſale of the ſame thing.” 


For where the defendant came to the plaintiff, who was 
a ſword-cutler, and offered to fell him a ſecond-hand 
ſword, and warranting the hilt to be filver ; the plaintiff 
offered him a guinea and a half for it, which the defend- 
ant then refufed; but having offered his ſword to many 
ſword-cutlers, and none bidding him ſo much as a guinea 
and a half, he returned to the plaintiff, who then would 
give him but twenty- eight ſhillings, which the defendant 
took: it appeared afterwards that the gripe only was 
filver, and the ręſt braſs ; upon which the plaintiff brought 
his action on the firſt warranty, when the court were of 
opinion, That it did not extend to the ſu'ſequent ſale ; and the 
Plaintiff was nonſuited, | 
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4. If the vendor, knowing the goods to be unſound, uſes 
any art te diſguiſe them mor it they are in any ſhape different 
from what he reprelents them to be to the buyer, this ac- 
tion lies; for this artitice thall be deemed equivalent to an 
expreis Warranty. 


2. © The ſecond ſpecies of fraud in the ſeller on which 


ce this ation is founded, is where there is a fraud in the 
« repreſentation he makes of his title to the thing fold.” 


As where the plaintiff declared that the defendant, af- 
firming a certain horſe to be his own, and that he had bred 
him, fold him to the plaintiff; whereas in fact he h d never 
bred him, and he was the preperty «f 7. S. the plaintiff re- 
covered notwithſtanding there was no exprets warranty or 
averment that the defendant knew that the horle belonged 


to J. . | 


And the buyer may maintain this action againſt the ſel- 
ler, who fo ſells without any title the goods of another, 
theng h he has never ſuſinined any damage, or the true owner has 
not retaken them, er [uid him ſer them; for the fale under thele 
circumſtances is itſelf an offence; and if he ſhould wait till 
the goods were retaben, he might be remedileſs, and ſuſ- 


tain a miſchief. 


2. The giſt of the action therefore is the ſale, the ſeller 
Enxwimg the goods not to be his own property; for the de- 
claration muſt he, that he did it fravaulenily, or knowing 
them not to be bis exon it is therefore incumbent on the plain- 
tiff to prove that fact, that the defendant new the things fold 
not to be bis wn at the time of the tale; for if the defend- 
alt had a rea'onable ground to believe them to be his pro- 
perty (as if he bought them bena fide) no action will he 


againſt him; but the defendant cannot plead ſuch matter, 
he muſt give it in evidence, 


3. Of the ſame nature with this fraud is where a perſon- 


affirming that certain goods are the property of his triend, 
and that he has authority io fel! them, in fact ſells them, he 
having no ſuch authority; in which caſe this action lies 
tor the deceit, 


In this caſe the deceit being in the falſe affirmation, it 
will be tuthicient for the buyer to prove them the goods of 


another, without proving that the defendant Knew them 


to be 10 (for it need not be averred in the declaration); 


and this proof would be fſuftcient to put the detendant 
upon proof that he had authority to {ell them, 


But in both cafes, if the ſeller is cut of pen of the 
thing ſold at the time of the ſale, no action wilt lie __ 
im, 


: 


- 
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him, though the thing ſold, was not his own, unleſs there 
was an expreſs warranty; for being out of poſſeſſion, 
there was room to queſtion his title, and in ſuch caſes it is 


caveat emptor. 


As where the defendant affirming that he was incumbent 
of the living of State, fold the tithes to the plaintiff, when 
in fact he was not incumbent, and had no title, the adion 
was held not to lie on the ground above-mentioned, he 


not being in poſſeſſion. 


2. The ſecond ground of this action, as founded on de- 
ceit, is where an injury 1s done to any perſon from aa 
impoſition in cheating or uft-g falſe pretences, 


As where money was left in the hands of a third perſon 
to be delivered to the plaintiff, and the defendant pretend- 
ing to ſuch perſon that he was the plaintiff, obtained the 
money; this ad ion was adjudged to lie againſt him, 


c So for cheating a perſon with falſe cards or dice of any 
& {um of money, this action will lie.“ 


But it was decided in this caſe, That where a perſon, 
affirming himſelf to be of full age, had obtained ſeveral 
ſums of money, whereas in fact he was under age, and fo 
not liable to the money borrowed, that the action did not 
lie; for being an infant, his contracts were all void. 


So aſſuming a falſe character, and by that means com- 
mitting a cheat is actionable: as if a man, pretending to 
be ſingle, prevails on a woman to marry him, when in fact 
he is married, this ation will lie. Sed quœre this being 
felony. 


But if a woman who is married commits a fimilar 
fraud, no action will lie; for all acts of a feme covert are 
void. 


A third caſe of injury to perſonal property for which 
this action lies, is 


For not Procuring an Inſurance. 


For where a merchant gives inſtruction to his correſ- 

ndent to effect an inſurance on a ſhip of his, and he ne- 
glects to do it, caſe lies under the following circumſtances : 
iſt, When tke merchant abroad has effects in the hands of 
his dorreſpondent in Zng/and, he is bound to inſure, if 
ordered ſo to do; for the merchant abroad has a right to 
appropriate his money in the hands of another in any 
manner he thinks proper: 2dly, When there are no et- 
fects of the merchant abroad in the hands of the other, 
but 


Roſwell V. 
Vaughan. 


Cro. Jac. 196. 


Thompſon v. 
Gardner. 


Moor. 583. 


Harris v. Bowe 
den. 
Cro Eliz. 90. 


Joh ſon v. Pye. 
1 Sid. 258. 


Skinn. 119. 
Gartord v. 
Richardſon. 
Trin. 26 Car. 2. 
Bull. N. P. 32. 


Cooper v. Whet- 


ham. 


1 Lev. 24. 


Smith v. Laſ. 
celles. 

2 Term Rep. 
187. 
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but the courſe of dealing has been ſuch, that the one has 
been uſed to ſend orders for inſurance, and the other to 
comply; in ſuch caſe, if the merchant here negleAs to 
make an inſurance, he ſhall be liable, unleſs he has given 
notice to diſcontinue ſuch dealing: gdly, Where the 
merchant abroad has ſent bills of lading to his correſpond- 
ent in England, he may engraft on them an order to in- 
ſure, as the implied condition on which they are to be 


accepted, which the merchant here muſt obey it he accepts 
them, 


Wallace v. Tell- But if the merchant abroad limits the merchant in Eng- 
= Sir. Gaitd- land to too (mall a premium, fo that no inſurance can be 


coram Bulle, Procured, the merchaat here ſhall not be liable. 
| 2 Term 


ep · ibid. So where the merchant here uſes due diligence to pro- 
Sn th v. Cado- cure an inſurance, which cannot be done Gi here, be- 
* cauſe the ſhip was not regiſtered at Lleyd's coffee-houſe) 
and he afterwards, by other means, gets an inſurance, 
which turns out ineffectual, but without his fault; as 
where it was ſent to a houſe at Nerocaſfle, which houle 


fraudulently kept the policy, the merchant here was held 
to be diſcharged. 


Per Ld. Mans- 6% For to maintain this action, the defendant muſt be 

Coup. 4bo. „ guilty of a breach of orders, groſs negligence, or fraud; 
© and to theſe matters the attention of the jury is to be 
« directed, who, if they find that the defendant was 
6 guiity of none of thete, the court will give judgment 
« for him,” 


Moore v. Mor- Therefore where the plaintiff, who was a merchant in 
= Alicant, ſent inſtructions to the defendant who was his 
* agent in Landon, to inſure a cargo of fruit; the inſtruction 
were general, nathing as to r in any particular place or 

manner; the defendant inſured the cargo at the Landon 
Aſſurance-office, at which office, in policies upon fruit, there 

is an exception of being © free from particular average; the 

policy was made with this exception : a loſs happened, but 

it was only a partial one, ſo that the plaintiff had no benefit 

from the policy, and he brought this action for neglect in 

effecting the inſurance ; but it no: appearing that he had 

been guilty of any groſs neglect, or of any male fides, 

he deriving no advantage from the inſurance made 1n that 

way, more than in any other, the jury found for him ; and 


on a motion for a new trial, the court confirmed the yer- 
dict. 155 


4. Of 
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4. Of Injuries arifing from the malicious Uſe of any 
lawful Power or Authority to the Oppreſſion of 
another, and the Injury of his Property. 


As where this action was brought againſt the defendant, Sutherland v. 
who was governor and vice-admiral of Minorca, by the 128 — 
plaintiff who was judge of the vice-admiralty court,“ for 338. 
maliciouſly, and without probable cauſe, ſuſpending him . 
trom his office, per quod he loſt the profits and emoluments 
of the ſame :” it appeared that the defendant had legal 
authority to ſuſpend, till the rae, K pleaſure was known : 
that he had profeſſed himſelf ready to reſtore the plaintiff 
on his making a particular apology ; and the king approv- 
ed of the ſuſpenſion unleſs the terms were complied with; 
notwithſtanding which, the plaintiff recovered 5goool, da- 
mages, on the ground That the ſuſpenſion was malicious, 
and had been confirmed, by means of the defendant's falſe 
and malicious repreſentations at home, | 


But where the action was by the plaintiff Captain Szt- Sutton v. Joha- 

ton, for ſuſpending him from his command of his ſhip, and fone. 
carrying him about with the fleet as a priſoner, until he * Lerm Rep 
was tried by a court-martial, when he was acquitted ** 
againſt the defendant who was commodore and command- 
- edit, the action was held not to lie; as being of danger- 
ous conſequence to the diſcipline of the navy, to permit 
ſuch actions to be brought againſt the commander, and 
particularly as be was ſubject himſelf to ſuſpenſion and 
diſmiſſal from the ſervice for any cruelty or oppreſſion to 
his officers ; and that therefore the only redreſs was by 2 
court-martial, 


3. OF INJURIES TO REAL PROPERTY. 


Injurics to real property fall under the two heads of, 
1. Nuiſance : 2. Diſturbance; the firſt reſpecting corporeal, 
the latter incorporeal hereditaments. 


: 1. OF NUISANCE, 
| Nuiſance is either to the houſe or to the land. 


1. Of Nuiſance to the Houſe. 


1. © If a man has an ancient houſe, and another builds 
** ſo near to him that he deprives him of the benefit of 
&« light and air, by darkening his windows, this action lies 
5 againſt the wrong-doer,” 


9 Co, 58. 


« But 
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Fletcher. 
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9 Co. 58. b. 
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on & al. 

3 Will. 46r. 

2 Black. Rey. 
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9 Co. 5b. 
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© Rut to maintain this action, it is ſa d that the hou(s 
* mult be an ancient houſe; that is, have ſtood- there time 
„i mmemorial; for if two men have land a ad joining, and one 
4 builds a boule on his own land, and makes his windows 
* look into his neighbour's land, though his houſe may have 
* ſtood thirty or torty years, yet may his neighbour build 
* an houſe on his own land, and obſtruQ the other's lights; 
* for eus 7 ſelum eiu eff uſpur ad calum, and it was folly 
«in the iirſt perſon to build to near the land of another. 


But, however, in an action for ſtopping and obſtructing 
the plaintiff's lights, Juſtice Im ſaid; That where an 
bouſe has been bu:'t forty years, ani has tad lizhr, at the end it, 
if the owner of the adjoining ground builds againft them 
10 as to obſtruct them, an action lies; and this is founded 
on the ſame reaton as when they have been immemorial, 
for this is long enough to induce a preſumprion, that there 
was originally ſome agreement between the parties: and 
he ſaid, that as twenty years was ſufſicient to give a title in 
ejeftment, on which he might recover the houte itſelf, 
he ſaw no reaſon why it ſhould not be ſufficient to entitle 
him to any eaſement belonging to the houſe, 


2. But if a man builds an houſe upon any part of his 
own land, and afterwards ſells that houte to another, nei- 
ther the vendor nor any perſon claiming under him fhall 
be allowed by any erection to ſtop the lights; for no man 
ſhall be allowed to do an injury in derogation of his own 
grant, 


But where a man has ſuch ancient meſſuage, and ſo 
preicribes to have his lights uninterrupted, no contrary 
preſcription to ſtop the lights thall be alledged againf it; 
for each being ſuppoſed to have exiſted from time imme- 
morial, the latter cannot be deemed more ancient than 
the former, 


4. © It ſhould ſeem, that where a man builds his houſe 


„ near a ſireet, he is cutitled to all the privileges of an an- 


6% cjent meſſuage.“ 


For this action was adjudged to lie againſt the commiſ- 
ſioners for paving, for rai/ing the /ircet ſi high as to obſlruft 
the Lag to 's lights and windows ; for the ground of the fireet 

g appropriated to the public, excludes the idea of folly 
in boilding near the ground of another, and clole to the 
ſtreet is the moſt proper ſituation. 


5. But raiſing a wall to obſtruct a proſpea, or in any- 
wile to prevent it, is not actionable, for it only deprives 
the party of a matter of pleaſure, and abridges him of no- 
thing either uſeful or neccilary, 


| 6. A 
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6. A recovery of damages in this action does not diſ- Wes v. 

a 2 . . 4 . . - . 11 0 
charge the nuiſance; for every continuance of it ſubjects the Cre. Elz. ba 
— pFchder to a new action, and therctore a perſon may re- 2 Leon, 103. 

- © Fover damages for a nuiſance to an houſe which com- 5 C. 

menced before he came into poſleſſion, if it exifted when 


he entered. 


Therefore where the plaintiff recovered damages againſt gel v 
the defendant for a nuiſance to his houſe, and the de- Prior. 
fendant afterwards undcer-let it, and this action was for a Salk. 460. 
continuance of the nuiſance after the under-leafſe, it was 
held well to lie; for as he was before liable to an action for 
the continuance, he ſhould not diſcharge himielf by his 
own act of under-letting ; and as he had a rent in conſider- 
ation of the continuance of the nuitance, he ought to an- 

{wer for the damages it occaſioned, 


So alſo may an action be maintained againſt the aſſignee Rippon v. Bowles 
for a continuance of the nuiſance ; but with this diſtinc- Cro. Jac. 473. 
tion, that where the whole miichict has been done to the 
plaintiff by the firſt erection, there the ation will not lie 
againſt the aſſignee ; but where the continuance occaſions 
a new nuiſance, the aftignee is liable. | 


J. This action may be maintained by the e for years, Symonds v. Sey- 
for obſtructing the lights of an ancient meſſuage, ground- bourre. 

ed on the preſcription, notwithſtanding the weakneis of his Cro. Car. 3253 
eſt te; for the prelcripiion is to the houſe, not to the per- 

ſon. 


So alſo may he in rebeſin as well as he in poſſeſſion Teffar v. Giffard 
maintain an action for a nuiſance, by obſtructing the 4 Bur. 2141. 
lights; for it is an injury to the inberitance as well as to 
the preſent enjoy ment; and each may have his own aC= 
tion. | 


2. A ſecond ſpecies of nuiſance to the houſe conſiſts in 
over-hanging it, or building ſo near to the houſe of another 
that the water falls off his root on that of his neighbour, 
and thereby injures and rots it. 


Of the ſame nature alſo was the caſe of putting up a Reynolds v. 


| ſpout, which conveyed the water into the premittes of Clark. *. 
the adjoining neighbour ; this was a nuiſance, and adtion- “ S. 634 
able, | 


3. A third ſpecies of nuiſance to the houſe, is by i _.. f 
jng it with bad and uoi ſuome ſmells, {o as to make it unwhole- —— - A 
ſome to reſide in; but this falls under the firſt head of In- 9 Co. 57. 4. 
juries to the Perion, 


2. Of 


. 


: $ ww . 4 8 " le. 1 4 0 108 
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2. Of Nuiſance to the Land. 
1. © If any perſon erects a ſmelting-houſe, or works 


Rex. v. Whue, *© for making aquafortis, or ſuch like, the vapour and ſmoke 


1 Burr. 


Ltrers caſe, 
4 Co. 84. 


Bowlſton v. 
Hudy. 
Cro. Eliz. 
$47 

Sr 104. 


Sorne v. 
Barwiſh, 
Cro. Jac. 
231. 


Chectham v. 
Hamp on, 

4 Term Reps 
318. 


& of which ſpoils the graſs or corn, or injures the cattle of his 


&* neighbour, it is a nuiſance to the land, for which this 
« action lies.. 


2. If a perſon ſuffers the ditch adjoining to his neighbour's 
land to become foul, or throws ſtones or rubbiſh into it, 


which cauſes it to overflow, and ſo injures the land, this 
action will he for the injury. 


3. So, if a perſon who has a right to a ſtream of water 
running 49 his land, or mill, and another perſon turns it; or if 
that perſon, having a right to the uſe of it in a certain pro- 
portion, varies from that propertion, treſpaſs on the caſe 
will he againſt him. As in this caſe, where the defend- 
ant preſcribed to have water from a certain water-courſe, 
running through the plaintifPs ground, to two pits on 
his ground, for watering his cattle, it was adjudged that 
an action lay for deepening and widening thoſe pits, 


But where a man has by preſcription a right to a ſtream 
of water, he may vary the uſes to which it is applied; as 
where formerly there were fulling-mills, he may alter 


them to corn-mills, if he does not alter the quantity of 


the water, 


o 


4. Another injury to the land is, If a man ſuffers ſuch a 
number of conie upon his land that they go in on that of his neig 
bour, and ſpoil it, and yet for this no action will he, for 
they are animals feræ nature, in which he has no property. 


Vid. poft. 


Note, That where a nuiſance is done to the land of two 
tenants in common, they ſhall join in this action; for it 18 
perſonal, and concerns the profits of the land. 


Another injury to the land for which this action is 
maintainable is, for not keeping the fences in repair, by which 
a party is injured, | 


And ſuch action muſt be brought againſt the ecupier of 
the land, and will not lie againſt the owner of the inhe- 
ritance, who is not himſelf in poſſeſſion ; for the land- 
lord cannot be deemed a wrong-doer for the negleQ of his 
tenant, 


6. % Another injury to the land for which this act ion lies, 
« is again a * or 3 for not taking away his 
« uthes, which by lying on the graſs, rot and deſtroy it.“ 


But, 
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But, 1, * A parſon or impropriator is not obliged to 
« take away the tithes till they are all ſet out : So that no 
« Action will lie till then, except there is a cuſtom to the 
„ contrary.” 


For where the action was brought for not taking away Furneaux v. 


of tithes by degrees as cut, the tithes being ſo let out, Hutchins, 


grounded on a cuſtom ſo to take them, it was reſolved, Cowp. 807. 


1. That it was not ſufficient to eſtabliſh this mode of 
tithing, that the former parſon, fifty years 55 hid io 
taken the tithes: 2. Nor that ſuch mode was the cuſtom of 
adjoining pariſhes; though it had been otherwiſe if it had 
been the cuſtom of the whole county, 


2. Where the tithes are ſet out, no notice by the 3z Burr. 1892. 


t common law is neceſſary; but it is required by the ec- 
4 cleſiaſtical law: And this notice is often required by 
„ cuſtom ; in which cale it is good.“ 


For where this action was brought againſt the plaintiff, Butler v: 
who was impropriator of tithes, for not fetching away the Hathbz; 
tithes within a reaſonable time after being ſet out, the de- 
fendant relied on the cuſtom of the pariſh, © that notice 
ſhould be given to the owner of the tithes, of the ſetting 
of them out, which in this caſe had not been done : the 
cuſtom was held to be a good aud reaſonable one; and the 
detendant had judgment, 


Theſe are the moſt material caſes falling under the head 
of Nuiſance. 1 ſhall now conſider injuries to incorporeal 
hereditaments under the head, 


2, OF DISTURBANCE, 


1. Of Diſturbance of Ways. 


I. © Tf a perſon has a right to a private way over the Cantrell v. 
* land of another, and that way is obſtructed or ſhut up, Church, _ 
the perſon having ſuch right, may maintain for ſuch 838 
ce obſtruction an action on the caſe.” S. P. 


2. This right of way ariſes, 1. From the grant of the ,. ,, 
owner of the ſoil: 2, From preſcription, which ſuppoſes 63. 


a man grants a piece of ground in the middle of his field, 


he tacitly gives a right of way to it, as neceſſary to its 
enjoyment. 


So where a man having four cloſes, ſold three of them, c1act v. 
and reſerved the middle one, without any ſaving of a way Cogs- 
to it, and there was none but over the cloſes he had ſold ; © 1** 


-» $9 
it 


3 Burr. 1891. 


s Law, 


an original grant: 3. From operation of law; as where Co. Lit. 56. 
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it was reſolved, That the law reſerved to him a right of 
way to it, over thoſe he had fold. 


As to the firſt: . Conſtant and uninterrupted uſage of 
& a way, though not going the length of preſeription, 
« ſhall carry ſuch a prelumption of a grant, as to give a 
good and valid right of way over the lands of another.“ 


For where in an action for obſtrufting a way, the 
plaintiff proved, that one Fowler was ſeiſed both ot plain- 
tiſt's tenement and of the defendant's cloſe; and in 1753 
had conveyed to the plaintiff the tenement, with all ways 
therewith uſed, and that this way had gone with the tene- 
ment as far back as memory could go: the defendant pro- 
duced a ſubſiſting leaſe for three lives from Fowler, made 
in 1723, by which he demiſed the field in queſtion in as 
ample a manner as one Rock, a former tenant had had it; and 
in this leaſe there was no exception of a way over the 
cloſe, Juſt. Yates held, That by the leaſe without the reter- 
vation of way, that it was gone, and ſo could not paſs 
under the words a ways in the conveyance. But as the 
defendant's leaſe had by 30 years preceded the plaintiff's 
conveyance, and the way had been uſed all that time, 
that was ſufficieat to afford a preiumption of a grant or 
licence from the defendant, fo as to make it a way law- 
fully uſed at the time of the conveyance, and then the 
words of reference would operate on it, and the way 
pals, 


, As to the ſecond : “ But where a way is claimed hy 

reſcription, if a grant of it appears, the preſcription 
6e ig neceflarily at an end, and mere ulage after, gives na 
right.“ 


For where in caſe for ſtopping a way, the plaintiff 
proved it to have been a way as far back as witnefles could 
remember; but defendant producing a leaſe made of this 
way for 56 years, that it might be a paſlage during that 
time, which term had expired 4, D. 1728, ſome years be- 
fore this action was brought; the Chief Juſtice held, 
That the leaving the way open for a few years after 
the term ended, was not ſufficient to make it a gift to 
the public, 


„ But though a perſon may have a good right of way, 
„yet that ſhall be deſtroyed by unity of pollcfſion, un- 
“ leſs it is a neceſſary one, and then! it {hail not.“ 


As if 4. ſeiſed of Blackacre, and C. of Hiitacre, and A, 
has a right of way over /Yhueacre to Blachaerey and A. at- 
terwards purchaſes I bitcacre, tho right of way is extinct: 


and 
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and if A. afterwards enfeoffs another perſon of M biteacre, 
the ſevering of the poſlefſion does not reſtore the right of 
way, if no reſervation nor grant is made of it ; for a right 
of way lying in grant, and being once extinct, by grant 
only can it be revived. 


2. A ſecond ſpecies of diſturbance for which this action 
lies, is for a diſturbance of the right of common. 


But, 1. The ground of this action as far as reſpects Robert Mary's 
the commoner is, that he is deprived of his common, ſo c 112. 
that he cannot enjoy it in ſo ample a manner as he is en- , 
titled; and therefore if the treſpaſs be jmail, that the 
commoner has nat any er a trivial ie, this action will not he 
for him; but the lord may have treipais immediately for 
any injury, 


2, The commoner has no property in the ſoil, for that 7 Burr: 265+ 
ſtill remains in the lord, who may exereiſe any act of Lankan, 
ownerſhip which does not detract from the commoner's Co. £4.4, 875. 
right of common: As he may put contes on the common, 
and the commoner cannot deſtroy them, or fill up their 
burrows, 


But if they increaſe ſo faſt, and in ſuch numhers as to Coorer v. 
deſtroy the common, the commoner can have this action 1 * 
againſt the lord, on the ground that he cannot enjoy his E 
common in ſo ample a manner, &c, 


5 


3. Turning an ancient watercovr/e is another injury for Ne. 


4 9 . 0 Goodrich, 
which this action lies, 1 Stra. 3. 


4. A third ſpecies of diſturbance is, that to the right 
of holding fairs or markets, 


If any perſon is entitled to hold a fair or market, and 
another perſon ſets up another fair or market fo near to 
the former as to prejudice its cuſtom, this action hes for 
the injury, 


1. But to ſupport this action, it muſt appear that mug R 
the plaintifF's fair or market was the elder one, for other- * 9 
wiſe he is himſelf the wrong-doer,” 


2. It is ſufficient to make it a diſturbance, that the ſe- Bratton Lib. as 
cond fair or market is erected within ſeven miles of the 21 
former; that is, one third part of a day's journey, reckoned 
at o miles; for ſo the day being divided into three parts, 


he has one third to go, one third to return, and one third 
for his buſineſs, 


3: « So if the ſecond fair or market is held on the ſame 
* day with the former, it is a diſturbance ; and even if held 
* ona different day it may be a diſturbance,” 
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As where the plaintiff declared generally that he was 
ſeiſed of a market, and that the 2 had erected 
another, without any lawful warrant, within ſeven miles 
of his market. Exception was taken in arreſt of judg- 
ment, that the plaintiff had not ſaid that it was on the 
ſame day; but it was oyer-ruled, particularly it being at» 
ter a verdict, 


4. A fourth ſpecies of diſturbance is, 


If a man 1s entitled by preſcription to have all the corn 
of the tenants of a certain manor ground at his mill, this 
action lies againſt any of the tenants who carries his 
corn elſew here to be ground. 


And a cuſtom, ** That all the inhabitants, tenants, and 
reſiants within the manor, ſhall grind all their corn, 
rain, and malt, which by them or any of them ſhould 
uſed or ſpent, ground within the manor, and greund 
at the plaintiff's mill, and not elſewhere,” is a good and 
legal cuſtom : and a bill filed in the Exchequer, wherein 
the occupier of the mills was plaintiff, and ſome of the in- 
habitants, reſiants within the manor, were defendants, in 
which an iſſue was directed to try the cuſtom, is good 
evidence in an action on the caſe, 


5. A fifth ſpecies of diſturbance for which this action 


lies: It a man has an ancient ferry, and another ſets up a 


ney ferry near it, the owner of the firſt ferry may have 


his action for the injury, in drawing away his cuſtom, 


For he who has an ancient ferry is compellable by law 
to find boats ſafe and fit for the purpoſe ; and if he does 
not, he may be amerced: And as the law therefore im- 

ofes ſuch a burden on him, it will protect him in the 
excluſive and uninterrupted enjoyment of fuch right, 
And therefore where the law his impoſed no ſuch obliga- 
tion, it gives no ſuch excluſive right. 


As if a man ſets up a new mil or ſchool im the neigh- 
bourhood of an ancient one, an action will not lie, though 
a damage may frem thence accrue to the former mill or 
ſchool ; for ſuch rivalſhip is of public benefit and advan» 
tage, and it is damnum ai. inj ur ia. 


Rut where a ferry is claimed by preſcription, the 
«© owner ſhall only have his actions for di ce injuries to bis 
Fe right,” 


For where the plaintift claimed as leſſee of the fer 
from King /lon upon Hull to Barton, and brought his action 
for an incroachment on his right ; it was proved that the 

defends» 
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defendant, Who was owner of a market- hoat belonging to 
Barrow, a place two miles lower down the river than Bar- 
ton, had at different times ferried over perſons to Barton ; that 
there was a daily ferry between King/fon and Barton, but 
that the ferryman was not obliged to provide brats to any place 
but Barton; it was adjudged, That the action would not 
lie, for the preſcription went only to carry perſons over 
to Barton, and could not be extended to the carrying per- 
ſons to a different place, unleſs that was done colourably 
and fraudulently to prevent the ule of the regular ferry, 
as by landing the paſſengers within a ſhort diſtance of 
the regular ferry. 


6. Another ſpecies of diſturbance for which this 
& action is given is, if a perſon having a right to fit ina 
« particular pew in a church, is diſturbed therein, his re- 
„% medy is by action of treſpaſs on the cate,” 


This right to fit in a particular pew of a church, arifes gibt Codex, 
either from preſcription, as appurtenant to a meſſuage 221. 
from keeping it in repair, or from a faculty from the or- 
dinary ; for in him is the diſpoſition of all the pews, ex- 
cept thoſe claimed by preſcription, 


As therefore the diſpoſition of the pews is prima facie Stocks v. 
in the ordinary, in caſe of any diſturbance in the enjoy- Booth, 
ment of the pew, the plaintiff muſt make out his title Lerm Rep. 428, 
either againſt the ordinary or againſt a wrong-doer, by 
ſhewing his title by pretcription to the pew, as appur- 
tenant to a meſſuage, or under a faculty from the ordinary. 


But there ſeems this difference; that where the ation, .., _ 
is agataſt a franger for a diſturbance, the plaintiff need Taylor, 
not ſtate nor prove s, it is ſufticient to lay his title 1 326. 
generally, as appurtenant to a meiluage, But where the 
action is againſt the ordinary, he ſhould ſhew both pre- 
ſcription as appurtenant to a metluage and repairs 3 for 
in this caſe the plaintiff declared on his right to the pew, 
as appurtenant to an ancient metluage, and that he, Wc, 
had uſed to repair it, but no repairs were proved ; and 
the firſt was held to be ſuſlicient, the defendant being a 
ſtranger, 


But an uninterrupted 6 for ſixty years will not stocks v. 
give a title, if neither a faculty or prelcription appears. Bosch. ante. 


It ſeemed in this caſe, that the declaration ought to ſtate Ruxton v. 


repairs; but that the wagt of it would be cured by a 2 


L. V. 71. 
verdict. a 1 = 208, 


7. The laſt ſpecies of diſturbance which I ſhall con- * © 
Ttz 1. If 


fider, is that of He. 
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1. If any perſon has a title to any office, from whence 
fees or profits are derived, and he is diſturbed in that office, 
he thalt have an action on the caſe for ſuch diſturbance, 


But the plaintiff in ſuch action muſt ſhew that it was 
an office in fee, and had fees annexed to it: for if an 


office is not of that nature, there is no injury; and ſo no 
action will he, 


2, The principals of the ſeveral offices belonging to the 
courts, have not a power of turning out their clerks at 
pleaſure, unleſs in caſes of miſbehaviour or miſconduct : 
and in this caſe an action on the caſe was adjudged to he 
againſt the defendant, who was wm brevium, at the ſuit 
of the plaintiff, who was one of the under-clerks, and 
turned out of his employment by the defendaat his prin» 
cipal, without any iufficient reatoa or fault. 


— 


4. INJURIES TO PERSONAL RIGHTS, NOT PROPERLY 
REDUCIBLE TO ANY OF THE FUREGOING HEADS, 


Theſe injuries may be divided into, 1. Such as affect a 


man ſtanding in ſome relation to others: 2, Where there 
is no relation. 


Injuries affecting a man as ſtanding in ſome relation to 
others, may be divided into ſuch as affect him in the 


ſeveral relations, 1, Of an huſband: 2, Of a father ; 
3. Of a maſter, 


1. Of Injuries affecting a Man in the Relation of an 
| Huſband, 


1. „If any perſon entices away the wife of another to live 


* have this action for the injury.“ 


As where the plaintiff declared that his wife, unlawfully 
and without his content, had departed from him and lived 
apart, during which time a conſiderable real and perſonal 
eſtare had been deviſed to her, to her ſole and ſeparate uſe, 
and that thereupon ſhe was defirous of returning, and 
again cohabiting with him, but that the defendant en- 
ticed her, and perſuaded her to continue abſent z by which 
means ſhe continued abſent till her death, whereby he loſt 
the comfort and ſociety of his wife, and the advantage 
he ought to have had from ſuch a real and perſonal eſtate: 
after a verdict for the plaintift, and 3000 J. damages, it 
was moved in arreſt of judgment, that this was an action 
prime imp {/tonts ; but the court ſaid that every action P 

rac 
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the caſe was in itſelf a novelty : No action lies without 
damages, and the per quod will not be alone ſufficient, 
except the act done be unlawful : but though a bare en- 
ticement will not be ſufficient nor actionable, yet the 
jury, uader the direction of the judge, are judges of the 
legality, And as receiving the ſervant of another /cienter 
is a ground for an action, a fortiort it is lo ia the caſe of an 
huſband: and injuries that are within the nature of ipirit- 
ual cognizance, if attended with temporal damages, are 
actionable. | 


2. If in conſequence of an enormous battery of his 
wife, or any other bodily injury done to her, the huſband 
is deprived of her fociety and aſſiſtance, he may bave a 
particular adtion for the injury, and declare tor a per 
quod ſervitium amifit, 


And the ground of the action being the loſs of the 
wife's company, not the injury to the wife herſelf, the 
need not join in the action. 


2. Of Injuries to a Man as ſtanding in the Relation 
of a Father. 


1. An action will lie at the ſuit of the father for getting 
bis daughter with chi'd, 


But the daughter ſhould be at the time reſident in her 
father's houſe, or the action will not he, In this cate 
Lord Mansfeld held, That the ſhould be under the age of 
21 years; but in the caſe of Tuilidge v. I ade, it was held 
to be no objection, the daughter being above that age, 


And the point was expreſsly decided in this caſe, that 
the action lay though ſhe was above 21 years, and that no 


contract of hiring need be proved, if ſhe in any way ap- 
peared to have acted as a ſervant, 


But note, This offence is properly ſued, not in this ac- 
tion, but in treſpaſs vi & arm's, the father conſidering the 
daughter as his ſervant, and declaring for an atiault with 
a per quod ſervitium amifit, But the cates are inſerted here 
for the ſake of uniformity ; and it ſeems doubttul whether 
this action would not lic, it being an act unaccompanied 
with force, and the damages being given for the conſe— 
quential injury, the loſs of reputation, Oc. to the family. 
This was recognized in the caſe above of Tull.dge v. Hae, 
where it was attempted to ſet attde the verdict for excellive 
damages, 


And per Buller, Juſt, 2 Term Rep, 167. an ation merely 
for debauching a man's daughter, by which ſhe loſes her 
ſeryice, is an action on the cate. Vide 2 Ld, Raym, 1032. 
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2. A father cannot maintain this action for an exceſſs 
battery of bit fon, and the ſubſequent injuries ariſing from 
it, as that he could not marry him as before. 


3. Of Injuries to affect a Man as ſtanding in the 
Relation of a Maſter. | 


1. If any perlon inveizles away the ſervant or apprentice 
of another, and prevails on him to quit his ſervice, it 1s 
an injury for which this action lies, 88 


But in ſuch caſe the perſon hiring muſt have natice, that 
the ſervant was then in the ſervice of another, and not 
diſcharged ; for otherwiſe he might hire the ſervant, ig- 
norant of the circumſtances, and ſo would do no injury, 
unleſs after notice he refuſed to diſcharge him. 


For it is no excuſe for the defendant, who has hired 
the plaintiff's ſervant, to {ay that hs did not entice him away 
but that the ſervant came away of his own accord, and 
hired with the defendant, if the defendant had notice that 
the ſervant had fo deſerted the plaintiff's ſervice, and yet 
he {till retained him. 


2. A journeyman in any trade is a ſervant while in the 
employ ment of the maſter-tradeſman ; and an action lies 
for enticing him away, even though ſuch journeyman 
worked only by the piece, and for no certain time. 


3. But where a perſon was ſo hired to work at a trade 
for a limited time, under a pena ty not to diſcover the ſe- 
crets of his maſter's trade, but having quitted his place, 
the maſter ſued him, and recrueed the penalty ; this was held to 
diſcharge the ſecond maſter from an action for hiring 
him, the penalty being deemed full ſatisfaRion for the 
lo!'s of ſervice, 

4. © In general, if by any injury received from any 
% perſon, a ſervant is ai/abled in his fervice, the maſter 
may recover damages for ſuch les of ſervice, by this 
© action, | 

As if a perſon digs a ditch in the highway, in which a 
man's fervant falls and breaks a limb, the maſter ma 


recover in this action for the injury for the loſs of ſcr- 
vice; and ſo of other injuries of the ſame kind, 


2. Of Injuries to Perſonal Rights which a Perſon 
may receive, without Relation to others. 


1. © If any perſon ſtands candidate for any elective 


office, and the returning officer refuſes him a poll, and 
6 returns 
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ft returns another, treſpaſs on the caſe lies againſt ſuch 
ts officer,” 


As where the plaintiff declared that he was candidate $terliag v. 
for the office of bridge-maſter, within the city of Lonaon, Tuer, 
and that the defendant as mayor, ſhould hold the poll, 18 
and that he refuſed a poll to the plaintiff; the plaintiff re- s, c. 
covered in this action: And it was further refolved, That 
it need not be averred in the declaration that the plain- 


tiff would have been elected. 


2. If a perſon who is entitled to vote at any elction for Athby v. Whites 
members of parliament, tenders his vote to the returning Salk. 19. | 
officer, which he refuſes to admit or allyw, he is ſubject to 
this action at the ſuit of the voter. For per Holt, The 
right of voting is a noble privilege, of which by this 


means he 1s deprived, 


3. If any returning officer holds an election, or is called gagg's caſey 
upon to make oy return, Wherein the right of a third 12 Co. 99. 
perſon is concerned, and he makes a fue return to ſuch writ 
on ſuch election; as a ſheriff of members to parliament, 

a mayor of a corporation to a mndamus, Sc. an action on 
the caſe in theſe inſtances lies againſt them. 


Where the right of a ſeat in parliament has been decided Prideaurs, * 


in favour of the perſon not returned by the returning Morris. 
. O Salk. 502« 

officer, or where it could not be decided; as where the 

parliament was diflolved, an action at common law lies 

againſt the returning officer, but not otherwiſe. N. B. 


In 1/7. 127. Ch. J. VT ilies denied this caſe to be law. 
Sed quœre. 


But a further remedy is now given by ſtatute 5 & 8 
V. z. c . which enacts, That it any ſherift or other 
& officer makes a falle return of members to terve in par- 
© lament, the party injured (that is, he who thould have 
ce been returned) ſhall recover double damages and colts,” 


1. An action lies in purſuance of this ſtatute 2 al! cafes — Watkins 
Inne v. 


of a falſe return, not ſolely where there has been a reto- x13 3 


lution of the houſe of commons deciding the right to the 1 Will, 125. 


ſeat, . Sera. 227. 


2. The ſtatute is not merely penal, but is alſo a reme- 5 C. 
dial one; on which ground an amendment was allowed. 


3. By the ſame ſtatute, a return contrary to the laſt s. o. 
reſolution of the houſe of commons, ſhall be deemed a 
falſe return; and ſo ſubjects the officer to this action. 
And by & 3. a return of more perſons than are required by 
the writ or precept to be choſen, in like manner ſubjects 
the returning officer. 


Tt4 4. As 
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4. As to the caſe of mandamus, the return was formerly 
ah(olute, and ſo an abſolute injury was done to the party, 
and therefore this action was en to him for redreſs; but 
now by ſtatute 9 Au. c. 20. the party may traverſe the re- 
turn, and is not put to his action. 


Note. An action for a falſe return muſt be brought 


either in 1iidaleſex where the return is, or in the county 
trom whence it is made, 


>.< If the King grants a patent for the ſole uſe of any 
„ invention, and the patent be good in law, an action lies 
« againſt any perton for infringing it.” 


1. If the aQtion is brought by the patentee, it is incum- 
ce ben! on him to ſhew, 1ſt, That the invention was new: 
« 24ly, That the ſpecification is full and complete; that is, 
„ tuch as that the public, after the term of the patent is 
« expired, may have the benefit, and be able to do without 
&« further inſtructions the thing for which the patent 18 
granted.“ 


1ſt, The invention mu be new, 


This is under ſtatute 21 Fac. 1. c. 3. which declares all 
monopolies to be illegal, but allows letters patent for four- 
teen years tor the ſole working and making of any manner 
of net manufactures within the realm, to the true and fir/? 
mentor, ſo as ſuch be not contrary to law, miſchievous to 
the ſtare, by raiſing the price of commodities at home, hurt 
of trade, or generally inconvenient, 


And as a grant of monopoly or patent may be to the 
firſt inventor, by ſtat, 21 Jac. c. 3. ſo if the invention be new 
in England, a patent may be granted, though the thing was 
pratt /rd beyond fea belore; tor the ftatute ſpeaks of new 
munufatluvres within the calm; ſo that if they be new here, 
it is within the ſtatute; for the act intended to encourage 
new devices uſeful to this kingdom, and whether learned 
by travel or by ſtudy, it is the ſame thing. 


© But the whole of the machine for which the patent is 
ce granted, need not be had,” 


For where the queſtion was, Whether an addition to the 
old ſtocking- frame was the ſubject of a patent? Lord Manſ- 
field (aid, That if the general queſtion of law, viz. that there 
can be us patent for an addition, be with the defendant, that 
was open on the record, and he might move in arreſt of 
judgTent; but that that objection would go to repeal al- 
moſt every patent that ever was granted: there was a verdict 
for the plaintiff, and 500l. damages; which was acquieſced 


In. ; 
But 
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But in ſuch caſe the patent muſt not be more extenſive E 
than the invention; therefore if the invention conſiſts of s, Weg. 
an addition or improvement only, and the patent is for the Mich. 1785. 


whole machine or manufacture, it is void. * 4 78. 


2. * So the ſpecification mu/? be full and complete in every re- 
* ſpe, as the public are to have the benefit of the diſco- 
« yery at the expiration of the patent,” 


On a ſcire facias to repeal a patent, four iſſues were joined on Rex v. Ark- 
the record: 1ſt, That the patent was inconvenient tohis Ma- >, 
jeſty's ſubjects in general: 2Cly, 1 hat the invention at the Tra, 1785. 
time of granting the patent was not a new invention as to Bull. N. F. 78. 
the public uſe and exerciſe of it in England: 2dly, That it PE cut 
was not invented and found out by the defendant : 4thly, 

That the defendant had not by his ſpecification particu- 
larly deſcribed and aicertained the nature of the invention, 
or in what manner the work was to be performed, It was 
laid down by Juſtice Bur, 1ſt, That a man to intitle him- 
ſelf to the benefit of a patent, muſt diſcloſe the ſecret and 
; ſpecify the invention in luch a way that others of the tame 
trade, who are artiſts, may be taught to do the thing for 
which the patent is granted, by following the directions of 
the ſpecification, without any new addition or invention 
of their own : 2dly, He muſt deicribe it ſo that the public 
may, after the expiration of the term, have the ute of the 
invention in as cheap and beneficial a way as the patentee 
himſelf uſes it; and therefore if the ſpecification deſeribes 
_ parts of an inſtrument or machine, and the patentee 
himſeif uſes only a few of them, or does not ſtate how they 
are to be put together and uſed, the patent is void: 3dly, 
If the ſpecification be in any part materially falſe or de- 


fective, the patent is againſt the law, and cannot be ſup- 
porte d. 


Therefore in a caſe for infringing the patent for making Liardet v. 
ſteel truſſes for ruptures, the patentee in the ſpecification 3 
omitted what was very material for tempering the ſteel, 1 
which was rubbing it with tallow; Lord Mangfela held the Bull. N. P. 79, 
patent to be void. h 


« So if the ſpecification is in any reſpe& ambiguous or un- 
* iuielligible, or contains matter nat in the thing for which 
e the patent was granted, it is void,” 


As where the action was for infringing the plaintiff's pa- Turner v. 
tent for making patent-yellow; at the trial three objeQions Winter 
were taken to the patent: 1ſt, That after directing that lead 3 288 
ſhould be calcined, it directed another ingredient, namely, 
minium to be taken, which would not aniwer the purpoſe, 
as it did not ſay whether it was to be calcined or fuſed, and 
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by reference to the receding words it would he to be cal. 
cined, which ond not anſwer, as fuſion was neceſſary: 

adly, That it directed any kind of foffil-ſalt to be taken, 
whereas only one kind of foſhil-falt, namely, ſal gem, would 
anſwer the purpoſe, becauſe it muſt be a mar ine ſalt : gdly; 
That all the things together did not produce the effect; for 
that the patent was to do three things, but this produced 
one only: Theſe were held to be deciſive objections to the 
patent, and that it was void. 


3. This action was adjudged to lie againſt the defendant, 
who was the leſſee for years, for preventing the plaintiff 
who had the reverſion in fee, from coming on the lands to 
ſee if there had been any waſte committed, and this though 
it was not ſhewn that any waſte had been done. 


So caſe in the nature of waſte lies againſt tenant for 
ears, whoſe term 18 expired, though there was a covenant 
in the leaſe not to commit waſte. - 


4. This action lies at the ſuit of a pariſhioner, for ex- 
cluding him from the veſiry-room ; but it mult be averred that 
the pariſh had a property in the room, and a right to 
meet there, or otherwite 1t might be taken to be the de- 


tendant's own room, to which he might only admit whom 
he pleaſed, 


5. ** Where any conſcquential injury ariſes to another 
c from a breach of truſt, the remedy is by action on the 
&« caſe.” \ 


As where the plaintiff declared that he was a wheeler, 
and poſſeſſed of teveral tools relating to his trade, wiz. an 
ax, &c. and by licence of the defendant depoſited them in 
his houſe; that the defendant had detained them after 
requeſt for two months, whereby he loſt the advantage of 
his trade for that time; the plaintiff had a verdict; and 
it was moved in arreſt of judgment, that the action 
ſhould have been trover or detinue: But the court 
held the action well brought; for if the plaintiff had his 
goods again, detinue w ould be i improper; and though a de- 
tainer upon requeſt is evidence of converſion, yet it is not 
a converſion, and the demand in this caſe oy Jpecial, the 


action ought to be ſo too, 


« Forit is no objection to this action that another will lie 
« for the ſame offence,” 


As where the plaintiff declared that he was maſter of 
a ſhip, which being laden and ready to fail, was ſeized by 
the defendants, whereby he loſt the profits of his YOYage3 
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it was objeed that the action ſhould be treſpaſs vi et ar- 
mis; but per Helt, the plaintiff declares not as owner, but as 
an officer for particular loſs, and for it in this action he 
ſhall recover, though he might have had treſpaſs on the 
ſleſſion: But the plaintiff does not declare for the 
tort itſelf (the ſeizing of the ſhip) but for the conſequential 
injury, the loſs of the voyage. | | 


3. OF THE PLEADINGS AND EVIDENCE. 


I, OF THE PLEADINGS ON THE PART OF THE 
PLAINTIFF, 


1. © The declaration in this action ſhould ſtate the par- 
te ticular manner in which the injury complained of has been 
«© committed.“ 


For where the action was for overloading the plaintiff's 
horſe, whereby he was injured, without ſhewing how he 
was overburthened, the declaration was for that held to be 
bad. 


2. * Though the declaration goes for a longer time than 
te the injury complained of entitles the plaintiffto a remedy 
& tor, yet if he is ſo entitled for any part of the time laid, 
tc he ſhall recover accordingly.” | 


As where the plaintiff declared againſt the defendant 
as parſon, for not taking away his tithes when ſet out, but 
ſuffering them to lie, to the injury of the plaintiff's graſs, 


from Auguſl the 20th (the day when the graſs was cut te the 10th 


of December following : though the declaration demanded 
damages from the time of cutting, which was wrong, as 
the parſon was not obliged to take the graſs away fi it was 
made into hay ; yet for part of the time, the plaintiff having 
received an injury, he ſhould recover pro tante. 


| 3 In declaring on eſcapes, if the party eſcaped out of 
cuſtody in E, and be ſcen abroad in Heiser hire, the 
plaintiff may lay his action in Hertford/hire, 


And if the plaintiff declares for an eſcape againſt the de- 
fendant as bailiff of a liberty, he ought to ſhew that the 
defendant had exccution and return of Writs. 


In an action for an eſcape, it muſt appear that the commit- 
tal wos of recerd, 


For where in an action againſt the marſhal, it was laid 
that the el was brought before Sir . Chappe!, one 
of the juſtices of our lord the King, and was then commit- 
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ted to the cuſtody of the marſhal, at the ſuit of the plain» 
tiff, on demurrer it was held ill : for it did not appear that 


the commitment was of record; before which time he is 
not in the marſhal's cuſtody, 


Gold v. Strode. If an executor brings a /c; /a, on a judgment to his teſ- 
tator, and has a judgment on it, whereupon a c. ja. iſſues, 
and the defendant being taken, eſcapes ; in the declaration 
againſt the ſheriff, the plaintiff may declare briefly on a ſci. 
fa. and judgment thereupon; but if he declares that he 


ſued out a writ without ſetting out any judgment, it is an 
incurable fault, 


Bonafous v. So an adminiſtrator may maintain an action in his own 
Walker. name for an eſcape of a priſoner, who was in execution on 
2 Term Rep. 


126 2 Rel A judgment obtained by himſelf. 


Green v. Rennet 4. Where the plaintiff declared againſt the defendant, 

x Term Rep. 656 an attorney, for negligence in not ſigning a judgment in a 
cauſe wherein he Pad been attorney to the plaintiff, and 
having ſet out in his declaration the writ under which the 
defendant in the original action had been arreſted, he miſ- 
recited it; it was held to be fatal, 


Baff ard v. 5. In declaring againſt a common carrier, it is ſufficient 
2 Show. gi. {© declare in gene ral on the cuſtom and undertaking, with- 
out ſetting out any ſum which the plaintiff was to have 
paid for the carriage, but merely ſtating it“ for rea- 
ſonable hire;” for the carrier may recover on a quantum 


mer uit. 


v On 25m 6. If a commoner declares againſt another perſon, whether 
commoner or not, for an injury ts his common, he ſhould ſtate 
the offence to be © That his common, tam amplo modo ha- 
Bere potuit ſed proficuum ſuum, inde per totum tempus amiſu ;— 
for tuch injuries only may he have an action. 


Atkinſon v. And ſuch general declaration for deſtroying the grafs 
Teaſdale, per quod proficuum, &c, is good without ſetting out © that 
3 Will 278. defendant claims a riglit of com:non ;” for that ſhould be 
pleaded either by the defendant himſelf, or given in evi- 
dence on the general iſſue. 


But in this action, if ogain/t the lar d of the ſoil, the decla- 
ration ſhould as againſt him ſtate a ſurcharge and the par- 
ticular injury. 


3 W1lf. 290. 


4 Nod. 424- So the plaintiff in his declaration againſt a ſtranger need 
ſtate no title in himſelf, for poſſeſſion is ſufficient againſt a 
wrong-doer ; and the diſturbance being the giſt of the ac- 
tion, and the title only inducement, it cannot be traverſed 
except the defendant ſets up a title in himſelf and juſtifies; 


in 
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in which caſe the plaintiff in his replication muſt ſet out 
his title, | 


7, Where a nuiſance has been continued after a former Ichaſoa v. 
recovery in an action for the ſame, the plaintiff muſt de- PT 
clare for a continuance of the nuiſance; for it he declares 


barely for a nuilance, the former recovery 1s a good plea in 
bar, | 


8. Wherever the action is for a diſturbance to an eaſement; Ve 
as where a perlon claims a watercourſe over the lands of Goodrich, 
another, if the action is avain/? the tenant of the freehold for y_m 
the diſturbance, the declaration ſhould ſhew a right in the 
plaintiff either from a grant or by preſcription ; but if it 
does not apprar that the land over which the eaſement is 
claimed is the defendanr's freehold, it is ſufficient in the 
declaration to {tate the injury only; but then if the defend- 


ant in his plea ſets out a right, the plaintiff muſt not de- 
mur, but {et out his. 


But in declaring againſt the defendant for turning a Anon, 
watercourſe, it is good to ſtate it as an ancient watercourſe, Oro. Car. 49% 
which has hecn accuttomed to run to the plaintiff's mill, 


withou ſetting out any preſcription ; for thoſe words are 
tantamount, | 


9. In declaring for a diſturbance of the plaintiff's fair, it Dent v. Oliver. 


is not neceflary to ſet out any tule either by grant or pre- Co Jae. 43. 
ſcription, 


10. In this ation the day laid in the declaration is 
% not material, provided the plaintiff can prove the injury 
* for which the action is brought to have been commit- 
« ted any time before the bill filed,” 


As where the plaintiff declared for an injury to an an- p,g.. , 
cient ferry of which he was poſſeſled, he had tued out his Boaner. 
latuat on the 22d of Augu/t, and declared for the defendant Cowp. 454 
carrying over paſſengers on the 17th of Auguſi, but at the 
trial could not prove the carrying of any perſons till the 
25th of Seprember ; and a caic being reſerved, whether ſuch 
evidence ſupported the declaration, being after the time of 
ſuing out the /azitat ? the court held, That evidence of the 


injury any time before the bill filed, which was jn Mi- 
chacimas term, was good, 


2. OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT. 


1.“ The general iſſue in this action is not guilty; and ut 
© upon it the defendant may give in evidence any matter Bd 


* which deſtroys the plaintiff's action; for the declaration 
charging 
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« charging a particular injury or offence, not guitty denies 

* ſuch injury or offence,” 
Duel v. Harding As in caſe for beating plaintift's ſervant, per quod ſervitium 
1 mr amiſit, defendant upon not guilty may give in evidence, that 
N. P. 78. plaintiff did nor lofe bis ſervice; for that is the injury charged 
and denied by not guilty, 


2. „So under the general iſſue, the defendant may give 
« a juſtification in evidence, for if he is charged with that 
© as an offence which is a lawful act, he is not guilty,” 


Mater v. Swarm. As where the treſpaſs laid was for beating the plaintiff's 

b. 872: horſe, per quod he loſt the uſe of him for ſeveral days, the 
defendant pleaded not guilty, and he was allowed to give 
in evidence that he kept a * wn and that the plaintiff put 
his horſe and cart fo directly before the defendant's door, 
that the cuſtomers were prevented from coming to his 
ſhop, wherefore he whipped the horſe away; and the de- 
fendant had a verdict. | 


3.10 the caſe of eſcapes, by ſtat. 8 & q FF. 3. e. 26. 26. 
& The marſhal or warden of any priſon ſhall not in any 
« action for an eſcape againſt them give in evidence a re- 
« taking upon freth tuit, except the ſame be ſpecially pleaded ; 
* nor ſhall any ſpecial plea be received, unleſs oath be 
«K made in writing by the marſhal or warden, and filed, 
e that the priſoner did without defendant's knowledge, 
« privity, or conlent, make ſuch eſcape.” 


Weſt v. Eyles, In an action againſt the warden or marfhal, an affidavix 

2 Black Rep. under the ſtatute, that the eſcape, “ if any ſuch eſcape 

_ there was, without defendant's knowledge,” is good with 
theſe words. 


Sir Ralph Bo- If plaintiffin his declaration ſets out a voluntary eſcape, 
82 defendant may plead that he took the party on freſh ſuit, 


Bonafous . without traverſing the voluntary eſcape; for the alledging 


3 2 Rer. 146 the replication : So under a count for a voluntary eſcape, 
* 'the plaintiff may give a negligent one in evidence. 


4 Pope. And note, That actions for eſcapes being founded in male- 
e cio, are not within the ſtatute of limitations, 


Bull v. Steward. The defendant, in an action for an eſcape, ſhall never 
3 Wüc 255. be allowed to plead or give in evidence that the firſt ſuit 
was improperly commenced ; for as he could juſtify under 
the proceſs, he ſhall not be allowed to take advantage of 
any irregularity. 


4. By ſtatute of . 2. c. 46. A commoner may take in 


& part of the common for a dairy, ſhecp- cot, or as. 
| at 
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It is there fore a good plea to an action againſt a commoner Nin , Hamer. 
for incloſing part of the common, that he did it for ſome ton. 
of theſe purpoſes, But it ſhould appear by the plea that 
ſuch encloſing was for his own ule, or for his ſervant or 


ſhepherd, 


„% Where either party in this action preſcribes for an 
cc eaſement, the other cannot ſet up a contrary preſcription 
6 without a traverle of that ſet up by the other,” 


For where in an action againſt the defendant, for divert- Murgatroid v, 

ing an ancient watercouric, he pleaded that he was ſeiſed om * 

of two cloſes through which the water ran, and that he * 
and all thoſe whoſe eſtate he had, uſed to water their cattle 

there in ſaid water, „but that, for convenience of water- 

ing, they had a right to dig a ditch near the ſaid water- 

courſe,” and {o concluded without a traverſe: this being a 
preſcription varying the fufſt, was held to be bad without a 


traverſe. 


So where the plaintiff declared, That he was entitled by Spooner v. 
preſcription to a fold-courſe for his ſheep in certain lands, oy "NY 
and that the defendant had encloſed them, the defendant 
pleaded a contrary preicription to incloſe, and held bad on 


demurrer for want of a traverſe. 


4. OF THE EVIDENCE. 


1. OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF, 


And, 1ſt, © In all cafes of this action it is neceſſary that 
* the evidence ſhould fo apply to the offence or injury 
charged, that by no preſumption ſuch offence or injury 
can be ſuppoſed to ariſe from any othet cauſe. 


For where the plaintiff declared, that the defendant in Harding v. Bode 
giving in evidence in an action between the plaintiff and u. _ | 
another perſon, had uſed words in derogation of the plain- = 
tift's character, whereby the jury gave him but ſmall da- 
mages in that action, this action was held not to lie; for it 
could not appear how the jury were influenced in their ver- 
dict by thoſe words. 


2, © In treſpaſs on the caſe, all material averments only 
“e are put in iſſue, and nothing more; and theſe only are 
required to be proved,” 


Therefore where the plaintiff in an action againſt his te- win v.Walker 
nant of certain lands, for leaving them out of tenantable 2 Black, Rep. 
repair, declared, firſt as ſeiſed in fee, and it was proved that 

he 
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he was only tenant in ta'l, yet it was held not to be a mate- 
rial variance, becaute that the leaſe of tenant in tail is not 
void, but oidable only by the iſſue in tail, and could not 
be avoided during the letlor's life, 2d. Where he de- 
clared © That the tenant had undertaken to leave it in te- 
nantable repair,” and it was proved to be, To leave it in 
good repair as the tenant found it,“ it was held not to be a 
variance, the land being proved to be in tenantable repair 
when the tenant entered, 


& For this action, being in its nature tranſitory, mate - 
& rial averments only are put in iflue.“ 


Therefore in caſe for negligence in running down the 
plaintiff's boat, near the halt-way reach ia the river Thames, 
the evilence proved 1t to have been done in the haif-way 
reach: this was adjuiged not to be a material variance, 


So where the action was on an agreement to procure the 
plaintiff a booth at a horſe-race on Ban Common ; the de- 
claration ſtated Barnet Common to be in the county of i. 
dleſex; in evidence it was proved that the whole of Bar- 
net Commen was in He tſerdſhire; and the objection of a 
variance being taken, Lord Mansfield and the reſt of the 
court (on a motion for a new trial) held, That the giſt of 
the agreement being to procure the plaintiff a booth at 
Barnet C,mmon, that it was immaterial whether it was in 
Mad eſix or Hertfordſhire, and ſo that the words might be 
rejected in the declaration, 


3. In eſcapes, if the plaintiff declares that he had a good 
cauſe of action againſt J. S. and ſued out a ſatitat againſt 
him, and that the defendant arreſted him, and ſuffered him 
to eſcape, he muſt prove a cauſe of action, or he will be 
nonſuited, though the cauſe of aQion need not be for the 
ſame ſum mentioned in the declaration; but if the decla- 
ration be of a latitat in a plea of treſpaſs, and the writ pro- 


duced be of a plea of treſpaſs ct etiam biliae 20l. it will not 
ſupport the declaration. 


2. Plaintiff in an action for an eſcape need neither pro- 
duce the ca. /a. nor the copy of it, but the returnas ſufficient z 
neither nced the ca. /a. be tet forth in the declaration, But 
if it be ſet forth with a /cz/zcet that iſſued ſuch a day, it 
may be doubtful whether he ought not to prove the ca. /a, 
with a true teſte; otherwite, againſt the heritf the war- 


rant to the bailiff is ſufficient evidence, though it would not 
be ſo for him. 


3. To prove a voluntary eſcape, the party eſcaping may 
be a witneſs; for it is a matter of ſecrecy between him and 
the gaoler. _ 
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So is the confeſſion of the under-ſheriff good evidence 
to charge the ſheriff, for in effect it charges himſelf, 


In an action againſt the ſheriff for an eſcape, the return Blatch v. Arches 
of non g inventu, on the writ is ſuthcient proof of the deli- 


very of the writ to che ſheriff, and the bailiff's name in- 
dorſed is ſufficient proof that a warrant was directed to 
him. . 


4. If the action is brought for a reſcue, the plaintiff muſt 
prove, 1. The original cauſe of action: 2. The writ and 
warrant, which muſt be by producing ſworn copies: 3. 
The arreſt to ſhew it is legal: 4. In point of damage it is 
expedient to prove that the perſon arreſted has become in- 
ſolvent, or is not to be found; but this is not neceſſary to 
ſupport the action; for the defendant having been guilty 
of a breach of the law, ſhall find no favour. 


6, In an action againſt the maſter for an injury done by 
the ſervant, the ſervant is an inadmiffible witneſs, unlets 
he ſhews a releaſe from his maſter ; for if the plaintiff re- 
covers againſt the maſter, the ſervant is liable over to him 
for his own miſconduct; and if the plaintiff fails againſt 
the maſter, he may ſue the ſervant, Io that either way he 
is intereſicd, 


So where the action was againſt the maſter for negl1- 
gence in the ſervant, who was a turncock to the defend- 
ants, in not ſtopping a pipe, by the burſting of which the 
plaintiff's horſe received an injury; the ſervant was called 
as a witneſs, but was objected to as incompetent without a 
releaſe, as he came to diſprove his own negligence, which 
if eſtabliſhed by the verdict, would be a ground of action 
againſt himſelf by his employers; and he was rejected on 
that ground: for the verdict which the plaintiff would ob- 
tain againſt his maſters, might be given in evidence in 
an action by them againſt him, to aſcertain the quantum of 
the damage, though not as to the fact of the injury, that 
he being therefore intereſted to diminiſh thoſe damages, 


was an incompetent witnets, 


„ But where the injury is done in the maſter's com- 
5 pany, and not by the ſervant alone, there he is a good 
« witneſs,” 


Therefore in an action againſt the maſter, for that by 
the negligently managing his barge ne had run down that 
of the plaintiff, Lee, Ch. Juſt, examined all the men to 
prove no neglect, the maſter himſelt being then aſleep in 
the cabin, 
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ct gut where the action is by the maſter for an injury 
done to the ſervant, with a per quod ſervit. amiſit, there the 
& ſervant may he an evidence (though the caſe of Dunſley 
4 v. WWeſtbrown, 1 Stra. 414. is contra) from the authority 
« of the following cafes.” 


Duel v. Hard- The ſervant beaten was in this caſe allowed to be a 


© thaw. 595. good witneſs on an action brought by the maſter, 


Lewis v. Foy: So in ar” action for defendant's dog having bit, the 
z Stra. 944 plaintiff's apprentice, per quod ſer vit. amiſit, the apprentice 
was admitted as a witneſs, 


Cock ve Wa- So where the action was for debauching the plaintiff's 
tham. daughter, the daughter was examined as a witnels, 
2 Stra. 1054. 8 a : 1 
For in theſe actions the ſervant is no way intereſted in 
the event, the action being given to the maſter, not for the 
injury, but for the conſequences of the injury. 
Per Holt at 6. In an action againſt a carrier, the plaintiff ought to 
yy "I prove that the defendant uſed to carry goods for hire, and 


Bull. N. P. 23. that che goods were delivered to him or his fervant to be car- 
ried; and if a price be alledged in the declaration, it ought 
to be proved to be the uſual price of fuch a ftage, but there 
needs no proof of a price certain; and if a price be proved, 
there needs no proot that defendant 15 a common carrier, 
for every one carrying for hire is deemed ſo in law. 


Moore v. Wil- So where the plaintiff declared againft the carrier, on 

fon. his undertaking fo carry for a certain price to be paid by 

1 Term Rep, h . 4 wid . 12 

659. the conſrrnor, and ON CVIAENCE it appeared that it was to 
have becn paid by the conſignee, it was held to ſupport 
the declaration, 


„Where the queſtion turns upon whether the goods 
« were delivered to the carrier or not, this cafe has been 
« decided as to the competency of the perſon deliver- 
„ing them being a witnets.“ 


Dries r. ln an action againſt a carrier for the loſs of goods deli- 
2 _ vered at the inn-yard, the defence was that they were 
„IAI. Sift, . * . 
Hill. 16 Geo, 32 never delivered there, or if io, that it was to a ſharper who 
M55. had gone off with them: to prove the delivery the plaintiff 
called the perſon from whom he had bonght the goods, 
and who had delivered them at the inn; he was objeRed 
to, becauſe if the plaintiff did not recover in this action, 
and the goods were not properly dchvered, he would be 
liable to the plaintiff: to this it was anſwered, that the 
plaintiff having adopted the delivery, could never after call 
an the witneſs ; but per Lord Mun ſieid, the queſtion is, 
Were 
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Were the goods delivered at the inn or not? if they were 


not propeily delivered or embezzled by the witneſs's ſer- 


vants, in either caſe he is liable to the plaintiff, therefore 
he is intereſted and inadmiſſible. 


7. If the plaintiff's action is for a ſurcharge of his 
common, he nced not ſhew that he had actually turned 
any catile on the common at the time of the ſurcharge 
laid; it is ſufficient to ſhew that by the number turned in 
by defendant, he could not have enjoyed his common 1n 
ſo ample a manner as he was entitled. 


And in ſuch caſe it is no defence to the action that the 

laintiff himſelf had ſurcharged the common, for that is a 

tort for which he is himſelf liable to an action; and one 
tort cannot be ſet off againſt another. 


8. If the action is for diſturbing the plaintiff in taking 
the profits of an office; it is ſuficient to prove the value, 
commanibus annis, not every particular tum received, 


2, OF THE EVIDENCE ON THE PART OF THE 
DEFENDANT. 


1. In the caſe of eſcapes, the gaoler or officer can take 
no advantage of the crror in the proceis; and fo if he 
pleads no eicape, it ſeems he ſhall not be allowed to give 
in evidence no arreſt; for.the plea admits the arreſt, 


2, In caſes of reſcue, the defendant may give in evi- 
dence, in mitigation of damages, the ability of the perion 
reſcucd, and that he is ſtill amenable to juſtice z yet if the 
jury give the whole debt in damages, no new trial will be 
granted. And in this caſe the party reſcued may be an 
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evidence, and though particeps criminis, if the defendant be 


guilty, yet ſhall this only go to his credit, not to his com- 
petence. 


3. In an action for a falſe return of non eſt inpentus on meſne 
proceſs, the therifPs bailiff is an inadmiſſible witnets to 
prove an endeavour to execute the writ, for he has given 
tecyrity to the ſheriff, ſo that it is his own caule in etteQ, 


5. THE VERDICT, JUDGMENT, AND COSTS. 


1. It ſeems a general deſcription of the verdict in this 
action, that it the ſubſtance of the itſue is found, it is ſut- 
ficient. 


Powel v. Hord. 
I Stra. 849. 


As where in an eſcape the plaintiff declared on a taking Rig v. Age 


- 


by the defendant, the then ſheriff, and it appeared that he deus. 
Uu aa 


Oates v. 
Machen. 
1 Stra. 595 


Ferror v. 
ohnton. 
oro, Eliz. 33. 


Gravenor v. 
Meers. 


Cro. Elz. 384. 


Powel v. Hors, 2. In an action againſt the ſheriff for a falſe return on 
x Stra. 649. meſne proceſs, the jury may give the whole debt in da- 
mages. 
OF THE COSTS, 
By ſtat. 2 V. & Al. .. 1. c. 5. Treble coſts and da- 
*© mages are given againſt a perſon guilty of a reſcous of 
« diſtreſs.“ 
Lawfon v. If plaintiff brings a cafe on this reſcous, which he 
$torie. might do by common law, he ſhall recover treble coſts as 
Gan 20S- well as treble damages, 
= 


. TRESPASS ON THE CASE. 


had been taken by a former ſheriff, but handed over in ruf 
tody to the defendant, the ifſue was held to be well found, 


So where the declaration in eſcape alledged that the 
priſoner was ſurrendered at the juſtice's chambers in the 
pariſh of St. Bride, and it was found to be in St. Dunſian's, 
it was held yet to be good, 


So where in a caſe for diſturbing the plaintift in an of- 
fice, he made a ſpecial title, and the jury found a title 


variant from that ſo ſet out, yet the plaintiff had judg- 
ment. | 


- 


And laſtly, In a caſe on the ſale and warranty of two 
oxen, and the jury found a verdict as to the ſale of one, on 
the variance alledged, the court over-ruled it; for the ac- 
tion was on the decert, not on the warranty. 


— — — —  — — 
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PART THE SECOND, 


CHAPTER. I 


Of Writs of Mandamus, 


HE Writ of Mandamus is a prerogative writ, 1ſſu- 
ing out of the court of Amg's Bench, by virtue of 
that general ſuperintendency which that court poſſeſſes 
over all inferior juriſdictions and perions, It is the proper 
remedy to enforce obedience to acts of parhament and 
the king's charters: to prevent diſorders from a failure of 
Juſtice and defect of police: every ſubjett is entitled to it 
on a proper caſe ſhewn to the court, and it ought in all 


661 


Per Ld, Manſs " 
field. * 
3 Burr. 1267. | 


caſes to be granted where the law has provided no ſpecific 


remedy, and where 1n juſtice and good government there 
ought to be one. 


Writs of mandamus, according to their object, are either 
to reſtore a perſon deprived of ſome corporate, or other 
franchiſe or right, or to admit a perſon legally entitled to 
the ſame rights, 


In treating of the proceedings under this writ, I ſhall, 
iſt, Conſider for what the court will grant a mandamus : 
2dly, For what the court will not grant a mandamus : 

dly, The proceedings in granting it: 4th, Of the writ 
itſelf : 5th, Of the proceedings under the flat, 9g fun. 26. 


1, FOR WHAT THE COURT WILL GRANT 
A MANDAMUS. 


1. A Mandamus lies to admit or reſtore Perſons to 
every Deſcription of Corporate Offices. 


As mayor, burgeſs, common-council-man, recorder, 
town-clerk, alderman, bailiff, and ſuch offices as are part 
of or belong to corporations, 


Uuz 1 It 


Raym. 43 

1 Sid. 14. 

5 Mod 257. 
Stil. 32. 

4 Burr. 1999. 

1 Vent. 77. 
Poph. 176. Cra. 
Jac. 506. 

Stil. 3886. 

52. Bulſt. 122. 
1 Vent. 19. 

2 Roll, Ab. 453» 


1 Lev. ot. 
Raym. 69. 

4 Mod. 368. 
St 1. 2939» 

1 Burr. 117. 
1 Stra. 1157. 
2 Stra. 1003, 
2 Stra. 1080. 
x Stra. 878. 
2 Stra 94%. 


Raym. 101, 31. 


1 VMicd. 32. 
1 Sid. 2% 


Count. Carth. 92. 


Cowp. £77. 
1 Stra. $57. 
2 Ld. Raym. 
1534 

3 Burr. 1647. 
1 Stra. 58. 


t Sid. 94, 152. 


2 Lev 75. 
Ravm. 56. 
18 d. 40. 
Show. 283. 


Mod. Caſ. 18. 


= Roll. Rep. 82, 


2 Nra. 1257, 
1 Wii. 223, 
1 Sira. 113, 
Ravm- 235- 
1 Vent. 335. 
1 Sid. 281. 

1 Lev. 186. 
1 Stia 552. 
1 Vent. 115. 
Kay m. 43%. 
Cal temp. 


Hardw. 130, 
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2. It lies to the Officers of Corporations to do cer, 
tain Acts eonnocted with their Duty as Corporators, 


As to admit perſons to offices in the corporation: Ta 
admit thoſe having right to their freedom: To call a 


corporate meeting: To hold corporate elections: To the 


ſteward of the borough to attend with the corporation- 
books, &c, 


3. To admit or reſtore Perſons claiming Rights or 
Appointments in Colleges or Corporations of 
ſuch public Erection. 


As maſter or fellow of a college, fellow of the college 
of phyſicians, &c. 


- 


Or calling upon Perſons having Authority, to execute 
their proper Duties in ſuch Colleges, or to do 
certain Acts belonging to their Appointments. 


As to the warden of a college to put the college ſeal 
to an anſwer in chancery: To the chancellor of an uni- 
verſity to reſtore a perſon to degrees: To the keepers of 
the univerſity ſeal, to put it to the appointment of high 
ſteward : To reſtore an under ſchoolmaſter to a ſchool of 
royal toundation, &c. 


4. To admit or reſtore Perſons claiming Rights or 
Offices belonging to any inferior or 
Ecclefiaſtical Court. 


As attorney to the marſhalſea court : Steward of courts 
leet: Clerk of the peace: Regiſter of the eccleſiaſtical 
COurt, &c, 


Or to Perſons having Authority therein to do all legal 
Acts connected with their Duties and Offices. 


As to the lord of the leet to adminiſter the oaths to the 
fertreeve: To compel the tenants of the manor to attend 
at the court lcet to make a jury: To the ſteward and 
homage of a manor to hold a court, and preſent purchaſ- 
ers of burgage tenements: To the judge of an inferior 
court to proceed to judgment on a verdict : To the judge 
of the eccleſiaſtical court to grant probate of a will, or 
adminiftration to whom it belongs: To the ſpiritual court 
to adminiſter the oath to one cleAcd churchwarden: To 


the 
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the ſpiritual court to abſolve an excommunicated per- 
ſon, &c. 


5. To admit or reſtore Perſons to Beneſices or Dig- 


nities in the Church, or other Places of 
Eccleſiaſtical Function, or to do Ads 
connected with their Offices. 


As to the warden of a college to admit a chaplain: To 
reſtore a preacher; To admit, inſtitute, and induct into a 
canonry or prebend; To admit a parith-clerk : To re- 
ſtore a ſexton: To ſwear in a churchwarden: To try 
the right of officiating in chapels, by admitting a perion 
to the curacy : To truſtees of an endowed meeting-houte, 
to admit one as paſtor to the ule of the pulpit, &c, 


6. To admit or reſtore Perſons claiming the Free- 
dom of or Offices in any Public Company, 
or to do Acts connected with them. 


As director of the amicable aſſurance company: A 
quaker to the freedom of the Turkey company : Yeoman 
of the wood wharf to the corporation of Landon: Ale- 
taſter: To the clerk of the company to hand over the 
company's books on his being removed, &c. 


7. To Juſtices of the Peace, to carry into Execution 
the ſeveral Statutes under which they are 
impowered to act. 


As to make convictions: To regiſter a meeting-houſe : 
To ſwear an overſcer to his accounts: To grant warrants 
to levy the balances of old overicers accounts: To make 
a warrant of diſtreſs for a poor's rate: To appoint over- 
ſeers to a new townſhip or hamlet: To allow conſtables 
their charges in providing carriages for the king's forces : 


To fign poor's rates: To ſwear in overſecrs of the high- 374 


ways, or to make a rate to reimburſe ſuch ſurveyors of 
the highways : To proceed to judgment on a ſeizure; To 
take articles of ſurety of the peace, &c. 


8. To compel Corporations to proceed to Election, 
under ſtat. 11 Geo. 1, c. 4. / 2+ 


Under this head it is to be obſerved, That the writ 
of mandamus being for the purpoſe of enforcing obe- 
dience to charters, when the election was ordered to 
be holden on a certain day, if that day was pait, a man- 
damus could not order the election to be holden on ano- 
ther day, for that would not enforce, but be inconſiſtent 

Uugq with 


8 

663 
4 Burr. 2295, 
2 Roll, Reps 
107. 


2 Nra. 798. 

3 Burr. 1265. 
2 Stra. 1082. 
I Sira, 159. 
Cowp. 412. 
Cowp. 370 

3 Burr. 1420. 
2 Burr. 1043. 
3 Burr. 1265. 


1 Stra. 696. 
2 Burr. 1000, 
2 Stra. $32, 
1 Stra. 628, 
2 Stra. 879. 


1 Stra. 539, 

1 Will, ar. 
4 Burr. 199m. 
1 Will. 125. 
2 Stra. 992, 

1 Will. 133. 
I Stra. $12, 

1 Term Rep. 


1 Will. 138, 
1 Stra. 42. 
Carth. 458. 
Cat temp. H. 
128. 

4 Burr. 2952. 
1 Stra. 211, 
1 Stra. $530. 
2 Stra. 835. 
Bull. N. P. 
213. 
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with the charter: it was therefore neceſſary to preſerve 
the corporations to remedy that evil; it was theretore 
enacted by that ſtat, © That if no. election ſhould be had 
« of the mayor, or other chief officer on the charter-day, 
te that the corporation ſhould not for that be diſſolved, 
but might meet at the town-hall the day after, and pro- 
« ceed to election; and if no election was made on the 
« charter-day, or in purſuance of that act, or being made 
«+ ſhould after become void, that the court of X. B. 
might grant a mandamus, requiring an election to be 
© made.” 


Under this ſtatute it has been held, 


Cafe of Boſiney, 1. That where there was a mayor elected and fworn into the 


alias Tintagel. office, the court notwithſtanding granted a mandamus, it 


NR by 4. Appearing that the election was merely colgurabie; for the 


11 intent ot the act was to give the corporation a rightful 

2 Stra. 1157. officer, whereas this pretence would waſte the Whole 

FP. ear, though the court might refuſe it if there was a pro- 
Fable election. | | | 


| Rex v. Mayor, So Where the corporation elected for mayor an officer 


Bailiff, and Bur- of the army juſt gone to America, and not likely to return 


ra Cam- within the year, and that known to the electors at the time 


4 Bucr, 20-3, Of the election, the court held this to be clearly a colour- 


able election, and granted a mandamus to proceed to the 
election of another, 


Ms hs. But in ſuch caſe, where the officer is in poſſeſſion, the 

3 Burr. 1452. election muſt appear to be clearly colourable, and the 

236 cal. vice. mayor, or officer de fade, muſt be made a party to the 
rule. 


2. The power given by this ſtatute, is limited to no 
te time.“ 


Caſe of Con - For the court have granted a mandamus to proceed to 
— of Oxtord. the election of a mayor, where there has been no legal 
vo mayor for tour preceding years, 


Ca cf Corra- 3. The ſtatute is not confined to the election of the 
rat on of Scarbo» head Oflicer of the corporation only, but the court will 
rough. order, under the ſtatute, the corporation to proceed to the 
þ-4 8 . 11 Os 0 0 . 8 q ; 8 

election of the inferior and conſtituent officers of the cor 


poration, 


p». Tdyvcan 4+ Under the ſtatute, public notice in writing of the 
& Sp lier. election is to be fixed in tome public place in the bo- 
rough: and where a mandamus was granted to ele& a 
mayor tor the borough of Beamtin, and a rule made that 
public notice ſhould be atlixed in the market-place, which 

was 


3 Term Reps 
„„ 


E. 
XY 
4 
1 
F 
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was done; the court granted an attachment againſt the 
defendants for not attending (their preſence being necei- 
ſary to the election) though they had only been ſerved with 
a copy of the rule, but not with the mandamus, or with the 


original rule, 


Theſe are the principal caſes in which a mandamus will 
be g1anted ; but as its object is to provide for every defect 
of juſtice, and the relicf it gives of general extent, how 
far the court will go in granting this writ, will better ap- 
pear by conſidering, 


2. FOR WHAT THE COURT WILL NOT 
GRANT A MANDAMUS, 


1, „ The court will not grant a mandamus to a perſon 
* to do any act whatever, where it i doubrful whether be has 
& by law a right te do ſuch att or nit; for ſuch would be to 
te render the proceſs of the court nugatory ; as if the perſon 
„ had no right, he might ſo return it.“ 


As where the application was to the court for a man- 
damus to be directed to the Biſhop of Ely, commanding 
him to hear an appeal as viſitar of Trinity College, Cambridge, 
made on an affidavit that the biſhop declined hearing the 
appeal till he was fatisfie.! that he was vi/itor ; on ſhewing 
cauſe it appeared not clear to the court that the biſhop was 
viſitor, and in fact that he had never exerciſed that right, 
the court therefore retuſed the mandamus; for the court 
will not grant a mandamus to compel any perſon to exer- 
ciſe a juriſdiction which that perſon is not moſt cer- 
tainly and clearly appointed to, and bound by law to 
exerciſe, | 


So where the application was for a mandamus to the 
churchwardens of St, Botolph's, B:/hopſgate, commanding 
them to call a veſtry in Eaſter week, to elect new churchwardens ; 
it was refuled, as there was no inſtance of ſuch a manda- 
mus ; and the court could not take notice who had a right to call 


a v ſiry, and conſequently did not know to whom it thould 
be directed. | 


2. The court will not grant a mandamus where the 


office claimed is nat of a certain permanent nature, nor where 


it cannot give a complete remedy,” 


As where the motion was for a mandamus to the biſhop 
of London, to licence the Rev. Mr. Dawney, to preach as lefurer 
of St. Ann, I eſiminſier; but it appearing that the lecture/hip 
was not engowed, but depended on the vauntary ſul ſcriptions 


of 


Anon. 
1 Stra. 686. 


Rex v. Biſhop of 
ondon, 


1 Will, 11. 


. 
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of the inhabutants, the court held the office to be of ſuch a 
nature that it would not interpoſe. 


138 And in this caſe, which was for a mandamus to the 
1 Term,Rep, bifhop, to licence a lefturer to St. Luke, Chelſea, the ſame ob- 
33 — jection as in the laſt caſe was taken and allowed; and be- 
Bes File & fide, that unleſs there was an endowment or immemorial 
@ Term Rep, Cuſtom to appoint a lecturer without the conſent of the 
125. P. rector, that it would be nugatory to grant a mandamus to 
the biſhop, as the rector might refuſe the uſe of his pul- 

2 to the perſon licenced, or maintain treſpaſs againſt 

im in caſe he uſed it, the freehold being in the reQor z 


ſo that the mandamus could not give the party complain- 
ing complete redreſs, 


* But it 1s not neceſſary, in order to induce the court to 
© interfere by mandamus, that the office is of @ % eb 


nature; it is ſufficient that it is an annual office, and has fees 
% annexed,” 


= 


Rex v. Commiſ- This was the doctrine held by the court in this caſe, 

Koners of i which was an application to the court for a mandamus to 

g_ in ms the defendants, to proceed to the clefiton of a clerk, and which 

Fields. was oppoſed, on the ground that the office was not of ſuch 

1 Tem Rep. a nature as would induce the court to interfere ; but the 

* mandamus was granted, the clerk being entitled to certain 
pcundage fees under the ſlatute, which are granted to him by an 
annual warrant from the commiſſioners. 


| „But where the office is of a mere private nature, the 
court will not grant a mandamus.” 


gtamp's caſe, Upon which ground the court retuſed a mandamus to 
1 Sid. 40. reſtore a perton to the * of ſieward of a court baron; but 
— 54,4408 it will be granted to reſtore a perſon to the office of /eward 


Mod. Caf. 13, of 4 court leet, becauſe that concerns the adminiſtration of 
juſtice, + a 
6 But in all caſes of public concern, or of offices of a 
“public nature, the court will grant a mandamus,” 


Anon: As to ſwear in a director of the Amicable Aſſurance com- 

3 Stra. 6g6. pany, which is a company created by charter from the 

Rex v. March, crown; ſo to compel an admiſſion into a trading com- 

Turkey Com- Pany. 

» Burr. 2000; . * The court will not grant a mandamus where there 
& ts any other ſpecific legal remedy by which the perſon com- 
« plaining may obtain redrets,” | 


Rex v, Governor Therefore in application for a mandamus to the bank, 


88 of to compel them to transfer ſtock, the court refuſed it, be- 
the Bank o 


,ngland. caule : party had a remedy by action on the caſe, if they Ice 
vg. 586. fuſed. 


So 


* * * . 
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Bo where the application was for a mandamus to be di- Rex v. Street & 
rected to the old churchwardens to hand over the pariſh- alt. 
bocks to the new ones, the court refuſed it ; for they might have Mod. Caf. 98. 
a right to keep them, and that right might be tried by an iſſue 
at law, | 


So where the application was for a mandamus to be di- 
reed to the 42 of C. to admit Mr. Grimwocd to the office „ 
of recorder, on the ground that the mayor admitted ſeveral 2 Term Rep. 
illegal votes for Mr. Smithies who had been admitted and 5 8. p. rex 
ſworn in, and had rejected ſeveral legal ones of Mr, Grim- v. Biſhop of 
wood's, the court refuſed it, on the ground that the remedy Chelter. 


was by quo warrants to ſet aſide the election of Smithies, he 3 Reps 
being in poſleflion of the office. Vid. Rex v. 


. Guardian to the 
So the court refuſed a mandamus to the benchers of an Poor in Cauaters 


inn of covrt, commanding them to call a perſon to the bury. I Black. 


bar; for the proper remedy in ſuch a caic is by appeal to the "fl Benchery 


twelve judges, | of Gray's Inn. 
4. Wherever a controuling power, or power appeal, 1 

ce i excluſively lodged in any perſon or corporation, the court 

ce will not grant a mandamus : this is the caſe of vi/itors of 

$* colleges, or others of ſpiritual foundation,” 


For the acts of a viſitor cannot be queſtioned in any Rex v. Biſhop of 


court of law, 3 
ce But this is the caſe only where the viſitor is acting 


within his viſitatorial power.” 


For where the Biſhop of EH was viſitor of Peterhouſe ,, _ Biſhop of 
Colleges, and by the ſtatutes of that college the fellows are Ely. 
to return two to the viſitor, who is to appoint one to be maſter 2 Term Rep. 
of the college on a vacancy ; and the fellows having re- *9* 
turned two, the biſbop appointed neither, but nominated anq- 
ther perſon to be maſter; it was held by the court, That 
his power was reſtrained and limited in this particular 
under the ſtatutes, and that therefore the court could com- 
pel him to act within his authority, and accordingly made 
the rule abſolute for a mandamus to him, te admit one of the 
two ſo returned to him by the fellows, 


So where the Biſhop of Cheſter was viſitor of Mancheſter Rex v. Ri op af 
College, and he accepted the place of warden, it was held, That Chetter. 
his viſitatorial power was ſuſpended, and that a mandamus * N. 79% 
might go to him in his other capacity as warden, 


* So the court will compel a viſitor to ac as ſuch, though 
they will not interfere with his deciſion,” 


As where a mandamus was prayed to the Biſhop of Lin- Rex v. Biſhop ab 


| In g 0 5 ' Lincoln. 
coln as viſitor of Lincoln College, Oxford, ates Re of 
| determine Cir, 2 Term 


Rep. 338. 


Rex v. Dr. Hay, 
4 Burr. 2295» 


Smyth's caſe, 
2 Sura. $92. 


Show. 217, 251. 


Skin. 290. 
Carth. 160. 


John Giles's caſe 
2 Stra. $31, 


Rex v. Pro- 
rietors ot the 
— 
Canal Naviga- 
tion. 2 Black. 
Rep. 708. 


Cafe of Andover 
2 Saik. 433 
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determine an appeal of Dr , Halifax, who complained of an 
undue election to the rectorſhip of that college; the court 
held, That where the ſtatutes have appointed a viſitor, 
who is to interpret the ſtatutes of a college, and an appeal 
is lodged with him, the court will compel him 1% hear the 
parties, and come to ſome deciſion, though they will not oblige him 
to go into the merits; for it is {ſufficient if he decides that the 
appeal comes too late, 


6. Where any other court has competent juriſdi&iom, the 
„court will not interfere by mandamus to controul it.“ 


Therefore where the validity of a will is conteſling in the 
ſpiritual court, and a ſuit then depending there concernin 
it, the court will not grant a mandamus to the judge of 
ſuch court to grant a probate to any particular perſon : 
ſo the court will not grant a mandamus to the judge of the 
eccletiaſtical court to grant adminiſtration durante minare 
tate, for the law has not decided who is entitled to ſuch _ 
adminiftration; but in the caſe of a common adminiſtra- 


tion, the next of kin being entitled to it by law, a man- 
damus may go to that effect, 


So it will not lie to admit a proctor into the ſpirituat 
court, for that court has juriidiction over its own of- 
ficers. 


7. © The court will not grant a mandamus to a perſon, 
« commanding him to do any thiag which he is not 
c under a legal neceſſity of doing; that is, if the law has 
cc left a dilcretion in him, the court will not controul it.“ 


As where the application was for a mandamus to be di- 
rectcd to the juſtices of peace, to compel them to grant a 
licence to Giles to keep an ale-hnuſe, it was refuſed; for 
it is diſcretionary in the juſtices to grant or to refuſe it. 


So where under a ſtat. 8 Geo, 3. for an inland naviga- 
tion to Birmingham, commiſſioners were impowered to 
make a cut or canal from a place called Newhall Ring, 
near Birmingham, and from ſuch other places near the 
town as might be found convenient; the commiſſioners 
had begun a cut in another ditection, and this application 
was to compel them to make a cut to New Hall Ring; but 
it was refuted, for the act only gives an authority to the 
commiſſioners to proceed, not a command; they may de- 
ſert or ſuſpend the whole work, and a fortior; any part of it, 


8. If ſeveral have been deprived of any corporate 
© oftices or rights, cach muſt have a {cparate mandamus, 
6 tor one writ cannot go to reftore many; for the founda- 
tion of the writ is the turning out; and the turning out 


6% of 
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V of one is not the turning out of another, and they 
de may be removed for different cauſes; and ſo the wrongs 
& being diſtinct, ſo ſhould be their remedies.” 


3. OF THE PROCEEDINGS IN GRANTING A 
MANDAMUS. 


1.“ The court will often grant a mandamus in the firft 
© inſlance, on motion, under particular circumſtances.” 


As where the motion was for a mandamus to the de- 
fendants 79 fign a poor's rate, which it was proved was re- 
ularly made, but the defendants refuſed to allow it, Per 
. J. Ryder, If we grant a rule to ſhew cauſe, while it is 
depending, the poor may ſtarve, as no overſeer will dif- 
burſe any money until the allowance of the rate for col- 
lecting it; therefore let it be abſolute in the firſt inſtance. 


2. „ But the uſual mode is by rule to ſhew cauſe; as 
ce to which it has been ſettled,” 


That in the application to the court, the nature of the 
office reſpecting which the application is made, muſt be 
ſthewn to the court; for as there are certain caſes in 
which the court will not interfere by mandamus (ante 
fol. 665) the office to be affected by the mandamus applied 
for, might be of that deſcription. 


Therefore, where it was toſwearin one who was elected 
one of the eight men of Aſhbeurn Court, it was denied, as it 
did not appear what the nature of the office was. 


3. Where a perſon applies for a mandamus, he muſt 


e thew ſome title or colour of title in him, to induce the court 
© to interfere,” 


Therefore, where the application was for a mandamus 
to the truſtees of a diflenting meeting-houte, to reſtore 
one L/zyd to the office of miniſter of the congregation ; 
in his atfivavit he only ſtated his appointment, and that 
he concerved that he cou'd not be removed without his conſent, une 
leſs he ſhould miſhehawve, but that his appointment was for liste. 
This was oppoſed, on the ground that a former miniſter had 
been removed, that Lloyd had no licence, was not regularly 
ordained, and had not complied with the regulations of the 
act of toleration, Uhe court were of opinion, that he 
had not made out any, even a prima face title to this 
office, which was necetlary ; and retulcd the mandamus. 


So 


Rex v. Fiſher 
& alt. juſtices 

of Berks. 

Sayer's Rep. 160. 


2 Mod. 316. 


Rex v. Jotham. 
3 Lerm Rep. 575. 


„ 


r 
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Rex v. Vintners So where the motion was for a mandamus to the wat- 
company, Mich. den of the vintner's company, to {wear J. S. one of the 
x court of affiſtants; the affidavit was only that he had 
been infor med by ſome of the court of aſſiſtants that he had 
been elke lcd, but no poſitive affidavit of an election; the 
court nevertheleſs granted a rule, there being an affidavir 
that he had applied to inſpect the court books to ſee if 
he had been elected, and was refuſed, without which af- 
fidavit the court would not have granted the rule; but ſaid, 
that had there been a poſitive affidavit ot his election, 


that they would have granted that writ in the firit inſtance, 


% But though, where a parry ſo applies for a manda- 

te mus, whereby he is to be reſtored to a corporate right, 

© he muſt ſhew ſome title in himſelf; yet the court of XK. 

« B. having the ſupreme ſuperintendence of all corpora- 

« tions, will grant a mandamus where no particular perfor 
4 oo 

eis inter eſled. 


S As where by charter or preſcription the corporate body 
of Nottingham. is to conſiſt of a definite number, and they neglect to fill 
23 G-2. Bull. N. up the vacancics as they happen, the court will grant a 
mandamus ordering them to do it. 


4. © It ſhould be ſhewn to the court on the application 
cc for a mandamus, that there has been a default; for the 
ce court will not preſume that any officer or other perſon 
ce have not done their duty, unlets that is ſhewn to the 


c court,” 
Rex v. Por. of Therefore, where the mandamus was granted to the 
It. Ives. churchwardens and overſeers of the poor, te make a rate for 


Mich. 5 Geo. 3. 


Ball N. . 199. e relief of the poor, the court would not grant at the ſame 


time a mandamus 79 the juſtices to allow it ; for there could 
be no default in the juſtices till the poor rate was made, 
and preſented to them to allow it; and the court would 
not preſume that the juſtices would not do their duty : 
though in this cate the fame juſtices had refuſed to aliow 
a rate when a mandamus kad iffucd for the purpoſe, and 
had been taken up the term before, on an attachment for 


diſobedience. 


Rex v. Vintners 5. Where the corporation 15 by preſcription, the party 
comp. Mic. 25 é applying for a mandamus muſt ſhew the conſtitution 
3 Boll. N. 4 of the corporation, and verify it by affidavit as well as 
N «« his own right: Where the corporation 1s by charter, a 
« copy of it mult be produced at the time of making the 


„ motion,” 


6. If on the party's ſhewing the cauſe before tho 


« court, it appears that there was good grounds for his re- 
6 moval 


— 
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it moval from that office, to which he applies to be re- 
de ſtored, they will not grant a mandamus, even though 
ce there appears to have been ſome irregularity in the pro- 
« ceeding by which he was removed,” 


For where the application was for a mandamus to reſtore 
one Roberts to the place of clerk of the Bridge-Houſe 
eſtates of the city of London, it appeared that he had 
been reported a defaulter in his accounts to a conſider- 
able amount, by the city auditors ; and that being called 
to account, and to . his vouchers, that he wrote a 
letter to the committee, refuſing to comply with their re- 
quiſition; upon which he was ſuſpended, though he had 
net been regularly ſummoned to make bis defence, which ſhould 
have been done; yet the facts above appearing clearly, 
the court refuted a mandamus, 


So where a mandamus applied for was to reſtore a perſon 
to the office of town-clerk, the corporation laid before 
the court a very full and ſufficient caule for removing him, 
and that he himſelf had openly declared in court that he 
would ſerve them no longer. The proſecutors counſel 
admitted, that there was ſufficient cauſe for a motion, 
but objected, that he had been removed withaut notice to 
appear and defend himſelf, Per Ld. Man; fieid, The court 
will not grant a party the aſſiſtance of a prerogative writ, 
when it is acknowledged that the corporation had tufhicient 
cauſe to remove him, and when they would undoubtedly 
again remove him the inſtant he was reſtored, 


But where a rule is granted, if on ſhewing cauſe it ap- 
pears doubtful whether the party has a right or not, yet 
the court will grant a mandamus, in order that the right 
may be tried on the return, 


7. Though the court have granted a mandamus for anv 
purpoſe, yet may they grant another, and concurrent 
mandamus for the ſame purpoſe; but ſuch concurrent 
mandamus is nt of courſe, but is only granted where there 
is reaſonable ground to ſuſpect that the party who firſt 
moved for the mandamus does not really mean to exe— 
Cute it, and then a rule is granted to ſhew cauſe. 


And where there are {ach applications for concurrent 
mandamuſes, the court will order a time for procecding 
to an clection to be in(erted in the firſt mandamus. 


And where there has been a judgment of ouſter againſt 

a corporate officer, the court will not grant a mandamus 
tg proceed to the election of another, until the tour day 
| rule 
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Rex v. Mayor of 
London, 2 Term 
Rep. 177. 


Rex v. Mayor, 
&c. of Axbridge 
Cowp. 523. 


Rex v. D. Bland. 
Bull. N. P. 200. 
Tria. 1741, 


Rex v. Wigan, & 


Rex v. Burgheys 
2 Barr. 782. 


Rex v. Halemert 
Sayer Rep. 180. 


Rex v. Weſt 
Looe. 
3 Burr. 1386. 


| 
Kg 
| 
l 
} 
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Rex v. Church- 
wardens and 
overſeets of Cler- 
kenwell. 

$ Geo. 1. Bull. 
N. P. 200. 


Rex v. Ban kes 
3 Burr, 1453. 


Rex v. Mayor, 
&c. of Derby. 
Salk. 436. 


Rex v. Mayor, 
&c. of Rippon. 
2 Salk, 473. 
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rule given on the poſiza is out, becauſe till then judgment cane 
not be aually fizned ; and on tuch application for a manda- 
mus to proceed to a new eleCtion, the proſecutor on the 
former judgment ſhall have priority, 


8. The rule to ſhew cauſe muſt always he on the 
t {ame perſons to whom the writ is to be directed, in caſe 
© the rule ſhould be made abſolute.” 


Therefore, where the rule was on the churchwardens 
and overſcers to ſhew cauſe why a mandamus ſhould not 

o directed to them, and the twenty principal inhabitants, 
it was held to be bad; for theſe laſt ſhouid have been 
parties to the rule. But the court gave leave to amend, 
ſay ing, it would be good on new ſervice. 


And if the mandamus is to proceed to the election of a 
corporate officer, of which a perion is then in pofleſſion, 
be muſt be made a party to the rule. 


4. OF THE WRIT. 


Under this head is to be conſidered, 1. The direction 
of the writ : 2, The body or mandatory part of the writ ; 
3. The return. 


I. TO WHOM THE WRIT IS TO BE DIRECTED, 


1. © A mandamus muſt regularly be directed to thoſe 
« perſons by whote authority the party was deprived of 
c that right, to which he applies to be reſtored, and who 
„ therefore have a power of reſtoring him.“ 


Therefore, where the mandamus was to the mayor, al- 
dermen, and capital burgeſſ's of Derby, commanding them ta 
command A. and B. who had removed the party complain - 
ing, to reſtore him, the writ was quaſhed; for it was ab- 
ſurd that the writ fthould be directed to one perſcn to cm- 
mand another to do any de: It ſhould have been directed to 
the parties themſelves who were to do it, 


2. © The writ ſhould be directed to the corporation 
& by its corporate name, Where the power of amotion reſides 
6 1n the corporation at large,” 


Therefore where the mandamus was directed to the 
mayor, aldermen, and commonalty of Rippon, and they re- 
turned that they were incorporated by the name of the 


mayor, burgefcs, and commonalty of Rippen; the court 
held 
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held the writ to be bad, it being directed to the corpora- 
tion by a wiong name. 


And though the thing to be performed is to be done 
« by only part of the corporation, yet may the writ. be 
« directed to the corporation at large, though it may alſo 
ebe directed to that part of the corporation who are to 
do the act required by the mandamus,” 


But it muſt be directed either to that partof the corpora- en 3 
tion who are to do the act, or to the corporation at large; 2810, 
NN , c D 2 Salk, 699. 
for if it be directed to a part of the corporation, which 
part are not to do the thing required, the writ ſhall be 


quaſhed. 


Therefore where a mandamus to admit a perſon to the Rex v. Mayor of 
office of town-clerk, was directed to the mayor and alter Hereiord. 
. . ; 5 — 2 Salk 721. 
men of Hereford; in fact, the mayor only was to admit; 
for this fault the writ was quaſhed; for it would not 
be known who were to obey the writ, 1t the direction 
was inſignificant or immaterial, 


So where the mandamus was directed to the mayor, al- Rex v. Maror, 
dermen, and common-council of Nerwich, to proceed to the & of Norwich, F 
election of a town-clerk, the court granted a ſuperiedeas * s. | 
of the writ, it appearing to the court on affidavit, that 
the right of election was in the mayor and aldermen, 
and the writ was not directed to them, neither was it di- 
rected to the corporation by their corporate name. 


« But if the writ includes in its direction the whole 
* corporation, or that part which is to make the return, it 
* ſhall de good, though there may be ſome informality in 
« the direction.“ 


* As where it appeared that the power of amotion was Pees v. Mayorof 
in the mayor, aldermen, and cthers of the cemmon council, Leads. 
1 Stra. 640. 

the mayor and aldermen being part of the common-coun- 

cil, and the writ was directed to the mavor, aldermen, 

and common-council, as if excluding them from being part 

of it, and it was moved to quaſh the writ for miſdiree— 

tion: But per Cur, Here is no one in this direction who 

mult not join in this act; it is only repeating the ſeve- 

ral conſtituent parts of the corporation; and mentioning 

the entire common council after the mayor and alder— 

men, is only a repetition quoad the mayor and aldermen ; 

and therefore the motion was refuſed, 


„Where a writ of mandamus is directed to ſeveral 
« acting in different capacities, the writ ſhall be taken 
& reddendo ſingula fingulis ; that is, that cach perſon ſhall 
o that which belongs to his office,” 


5 As where the writ was to the mayor and burgeſſes of Rex v. Mayor, 
Tregony, commanding them, viz. gued eligttis & Juratis Se: of Tregony, 


. Mod. . „ 
x &© majurem, Cas. 111 
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te majorem, c. ſecundum auftoritatem veſtram,” &c, It was 
moved to ſuperſede this writ on the ground that the power 
of electing was in the b»rgeſſes, and that of rem ing in the 
mayor a/one; fo that the mayor could not make a return 
of this writ as directed to him to eleR, nor the burgeſſes 
as direQed to them to ſwear: But the court held, That the 
writ was to be taken diſtributively, and that each was to 
obey the writ according to their ſeveral functions. 


Rei v Wigan, 4. The court will not ſpecify to whom the mandamus 
2 Burr. 534+ ſhall be directed, for this might be prezudging the right 
of the electors; but he who applies muſt at his peril have 

it properly directed. | 


Rex v. Ward. The writ need not ſet out that the perſon to whom it 
l 893. is directed is the perion whole duty it is to do that for 
3 ek 


which the mandamus is granted (as to ſwear and admit, 
ex, gr. ); for if it is miſdirected it ſhould be ſo returned. 


— 


2. OF THE BODY, OR MANDATORY PART OF THE 
WRIT, 


1.“ The writ muſt be made out according to the rule 
e upon which it was applied for and granted.“ 


Rex v, Wiliman Therefore where the mandamus was granted, com- 
$ . 79. manding the defendant to deliver te the company of black- 
ſ[miths all books, papers, &c. which he had in his cuſtody 
as clerk tothe company, from which he had been removed, 
and the atlicer took the rule, to deirver them to a new cl; 
for this variance the writ was ſuperſeded, and the party 


compelled to apply for a new writ, 


1 T.. Ray. $60. 2, © The writ thould contain convenient certainty of 
Ball. N. F. 304. & the duty required to he done, but need not ſet forth by 
| „ what authority that duty exiſts.“ 


Rev v. Mavor As where a mandamus had been granted, wherein it 
ne burr: ff- of was recited that there ought to be in the town of Notting = 
+ TUNG. 


Savers Rep, 6. em, à common-council, confiſting of twenty-four per- 

voll. N. F. 204. ſons, and Commanding the defendant to chuſe fix pers 

5. C. ſons to fill up the vacancies; upon motion to quaſh the 
writ it was objected that the nature of the igt to have ſuch 
a ce mmon-counc:l, that is, whether by charter or preſcription, or 
Lare, was net fet forth with tulhcieat particularity: But 
the objetiona was over-ruled, many precedents being to 
the contrary, and no preciſe form being neceſlary in a 
mandamus. 

Wn: Moree So where the ſuggeſtion of the writ was, That the party 

Caf lente lard, had @ right to be admitted to the once of , paying a 


302. rcaſonable 
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reaſonable fine, that is ſufficient without ſhewing how, or 
by whom it is to be aſſeſſed. 


So where the mandamus was to the defendant, as R. „. Dr. na. 
judge of the prerogative court of Carterbury, to grant tetwoith, 
probate of the will of Lord Londonderry, and exception 2 Nr. 857. 
was taken to the writ, that it only fet out that the Earl 
had bona notabilia at Heſtmin/ier and divers dioceſes; but 
did not lay within the province of Canterbury, in which 
caſe 1 the defendant could grant the probate: But the 
court refuſed it, ſay ing, that they would not preſume an 
inferior juriſdiction 


3. lt ſeems that a mandamus can only command 
* the doing of one ſingle act, or be but for one ſingle 


hy purpoſe.” 


For in this caſe the court granted a mandamus to the Rex v. C 
defendant to make a poor's rate, but refuſed to order par- 88 of 
ticular perſons to be inſer ted in it, though there was an affi- , <p 12.59. 
davit that ſuch perions were rateable, and that they were 
omitted to prevent their voting for members of parliament; 


for the validity of the rate might be tried by appeal. 


So the court granted a mandamus to the mayor to hold Rex v. Mayor of 
a corporate aſſembly, but refuled to add to it, © To ad- - ay upon 
mit all perſons having a right: for this involved other , Stra. 558, 


ueſtions, and was too complicated, as cach perſon's right 


was diſtin, 


„ But in ſach caſe the writ may command ſeveral per- 
* ſons acting in their diſtin capacities to af officially 
te according to their reſpective offices,” 


As where by cuſtom, the court - leet was to preſent re v. Borouch 
to the ſteward the perſon whom the commonalty had of Chriſt-chorch 
choſen to be mayor; the court granted a mandamus 12 &**: 2+ Bull. 


to the ſteward to hold a leet, and to the burgeſſes to at- 1 

tend at ſuch court, and to preient J. D. who had been 1 Will. 283. 

choſen by the commonalty. 1 1 
Montague. 


5. If the corporation to which the mandamus is ſent is Bull. N. P 200. 
above forty miles from London, there ſhall be fifteen Anon. 
days between the teite and return of the firſt writ : but Salk 434. 
if but forty miles or under, then but eight days, and the 
writ ſhould not be teſted before it was granted by the court, 


And in ſuch caſe one day is to be taken excluſive, and Rex v. Mayer 


of Dover 


the other incluſive, | 1 Stra, 107. 
3. OF THE RETURN, 


Writs of mandamus being either to reſtore or admit, 
I i I ſhall conſider diſtinctly the return to each. 


X x2 Returns 


Bagg's Cate, 11 
Co. 9:. 
LordBruce's caſc, 
2 -tra. 16. 

Rex v. Richard- 
for, 1 Burr. 539. 


Rex v. V2yor of 
Lyme *® -g:5 


Dougl. 144- 


Rex v. Corp. of 
Noncatter. 

Tr. 25 Geo. 2. 
Sayer 37. 


Bagg's cafe, 11 
Co. 99. & er 
Lord VMausheld, 
1 Bur. 339. 
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Returns are to he conſidered, 1, In point of ſubſtance : 
2. In point of form. 


* 


1. Of the Return in Point of Subſtance. 


In order to make a return good in this reſpect, it muſt 
appear, 1, That the removal was by perſons who had legal 
power to remove: 2, That the perion was removed for 
good and legal cauſe: zd. That the proceedings under 
winch the removal took place were regular. 


Of cach of theſe in order, 


1, The Amotion muſt have been made by Perſons 
having lawful Authority to do fo. 


It ſeems to have been long a queſtion in whom the 
power of amotion reſided. Lord Coke in this caſe lays it. 
down, that this power can only belong to the corporation 
by charter or preicription, But this doctrine has fince 
becn exploded; and it has been ſolemnly adjudged that 
there is incident to every cor poration a power of amotion. 


The law therefore now 1s, T hat corporations may claim 
a power of amotion either by charter or preſcription; 
charter may give it to the whole, or to a ſelect body, but 
if it gives it to neither, the law gives a power of amotion 
to the wholc body at large, | 


But a power of amotion can never be exerciſed by a 


part of the corporation, as the common council, ex. gr. uneſi 


err gruen by charter or preſcription, 


2. The Perſon muſt be removed for good and Legal 
Cauſe. 


Good cauſes of amotion may be in general for miſ- 
feaſance, or for nonfeaſance; that is, for crimes, which 
render him unfit for the duties of his ſtation, or neglect ; 
ſuch as prevents him from the due ditcharge of them. 


1. Malfeaſances or crimes are of three deſcriptions ; 
Firſt, Such as are infamous in their own nature, but 
have no relation to his office: as attainder for for- 
gery, perjury, or 2 at the King's ſuit, or for 
any crime rendering him infamous: But to ground à re- 
moval for any of theſe cauſes, there muſt be a previous conviction 
by indici ment in the King's courts : 2. Such crimes as are of- 
f:nces againſt his oath of office, and duty as a corpora» 
tion; ſuch as burning or eraſing the records of the cor- 
poration, 
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wration, For this crime he may be tried and convicted 
y the corporation, and for that removed: 2. Crimes of 
a mixed nature, ſuch as are both indictable and agaluſt 


his duty as a corporator ; as bribery. Mod. Cal. 19, 
y 100. 


Under this general deſcription of offences it is to be ob- 
ſerved, 


1. That the offence ſufficient to juſtify the removal 
„of a corporator or corporate officer, muſt appear to 
© have been done malo animo.“ 


For where the recorder of a borough gave wrong advice Rex v. Willis, 
with regard to corporate proceedings, as it appeared to 4 Bur. 1955», 
have been innocently done, it was adjudged to be an 
inſufficient cauſe of removal, 


2. © As to ſuch crimes whereof a previous conviction 
© is neceſſary to found the disfranchitement on, it is the 
© infamy of them that renders him an improper per on to 
& be continued in an office of truſt; therefore, if the 
© crime for which he is convicted, be ſuch as carries no 
e jnfamy with it, it will be no cauſe of distranchiſement,” 


It was therefore held, 


That a corporator having become a bankrupt, was in this caſe Rex v. Mayor, 
adjudged to be an intuticicnt caule of removal; for bank- &c of Liverpool 
ruptcy is neither a crime in the eye of the law, nor an of- 2 Burr. 223. 
fence in any light contrary to the duty of a corporator; 
for which cautes only the removal would be lawful. 


So a conviction fer an aſſault is an inſufficient cauſe z Rex v. Mayor of 


for ſuch is not an offence of an infamous nature, Derby. 
2 (300. 2. Null. 
N. P. 206, 


. * The offence, if not on account of the infamy, A 244 
« 3* 


© muſt have ſome reſpect to the corporation itſelf; that 
&« 1s, ſuch as is cet mental to the corporation itfelf or ſome of 
« zts liberties, privileges, or franchiſes.” 


Therefore a perſonal offence from one member to ano- Null. N. P. 2-8, 
ther is not a ſuſficient ground of disfranchiſement : So d. a 
though razure of the corporation-books may be a good 
ground; yet, unleſs it be in a matter to the detriment of 
the corporation, it is otherwite : So miſemploying the cor- 
poration-money is not a ſufficient cauſe of removal, be- 
cauſe the corporation may have their ation, 


«© So a mere contempt of, or contemptuous words uſed 
© to the corporation, or any member ol it, is not a ſuth- 
* cient ground of amotion,” 


As where in a mandamus. to reftore Dr. Bentley, the re- Rex v. Ohavcol- 
turn of the cauſe of his amotion was, That being cited to eee Cam» 


. (1000, 
A x 3 au,wer 1 aus. 557. 


2 Raym. 1:64. 


1 Lev. 29r. 
1 Vent, 77. 88. 


Rex v. Chorch- 
wardens of 
Thame, 

1 Stra. 118. 
Rex v. Mayor of 
Caatei bury. 

1 Stra. 674. 
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anſwer a plea of debt in the Vice-Chancellor's court, he 
ſaid the proceſs was illegal and unſtatutable, and that he 
would not obey it; that he took the proceſs from the 
officer, and ſaid the Vice-Chancellor was not his judge, 
and that he fuite egit; for which conte mpts that he was at 
a future congregation deprived : The court were of opi- 
nion that theſe cauſes were inſufficient ; though a peremp- 
tory mandamus to reſtore him was granted on anotlier 
ground, viz. that he had not been ſummoned, 


4. A miſbehaviour in one office is no ground to amove 
« a perſon from another.” 


As where the perſon had miſbehaved in the office of 


chamber/ain, and he was removed from being a burgeſs, 
it was held not ſufficient, 


5. Where an office is held at pleaſure, in ſuch caſe the 


& perſon in poſſeſſion may be removed without any cauſe 
&« aſſigned.“ 


As where the mandamus was to the churchwardens of 
Thame, to reſtore J. Milliams to the office of ſexton ; the 
returned, that Thame was an ancient pariſh, and that for 
time immemorial there has been a church; that the ſex- 
ton was eligible by the churchwardens and major part of 
the inhabitants; which perſon ſo elected was ts continue at 
the pleaſure of the eleflors, and was amoveable by the major part 
when lawfully ailembled ; that 1 May 1703, J. Williams 
was cleQcd ſexton, and continued in the office till 21ſt 
of June, 1717; on which day the churchwardens and pa- 
riſhioners being lawfully aſſembled, that he was removed; 
the return was adjudged to be good, though no other cauſe 
was aſſigned for his removal than the pleaſure of the electors. 


„ But where an officer is ſo removeable at will, and is 
removed by the corporation, if they in their return to a 
* mandamus to reſtore him do not rely on their power, 
but cn a cauſe of removal, if that is inſufficient, the court 
will grant a mandamus to reſtore the perſon removed.“ 


As where the mandamus was to reſtore one S/at/ord to 
the office of town-clerk, and the return ſtated him to be 


an officer at, the will of the mayor and alderman ; but 


that he was removed, his office being void for not having 
taken the oaths of allegiance, Sc. befere them ; this being inſufli- 
cient, as he might have taken them before two juſtices, a 
mandamus went to reſtore him, though it had been ſuffi- 


cient if they had ſtated that he had been removed, as 
Lolding his oilice at pleaſure, 


2, Non- 
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4. Nonfeaſance, or neglect of the corporators duty, is 
the next legal ground of amotion, 


As to this it has been decided, 
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1, © That to make this a good cauſe of amoval, it muſt Rex v. Mayor of 


© amount to an ab/olute deſeritin and neglect of all the duties of 
© a corporator; for an occaſional abſence for a ſhort time, 
as for health or urgent buſineſs, that ſhall not be ſuffi- 
& cient.” 


As where the recorder of a horough was abſent from 
one ſeſſions, where his preſence was neceſſary, and where 
he had no notice to attend; without ſhewing any further 
intention of leaving the borough : it was held an inſuffi- 
cient cauſe to remove him; though non-attendance is other- 
wiſe a good ground to remove a recorder, his othce being 
a public one relating to juſtice, 


So abſence from four occaſional great courts, and one 
on a ſtated day, was adjudged to be not a ſufficient ground 
for amotion ; for a corporator may be innocently ablent 
where he may not think his preſence abſolutely neceflary; 
and therefore unleſs he neglects where he has a particular 


ſummons and notice, it cannot be conſtrued a deſertion of 
his office. 


2, Non- reſidence is another ſpecics of nonſeaſance: but 
it is only in the caſe of offices which require a perpetual 
execution; as mayor, ſheriff, coroner, where perpetual re- 
dence is neceſſary: but in other caſes local reſidence 
is not neceflary; as in the caſe of recorder, freemen, &c, 
for it would be abſurd to ſay that non-refidence merel 
ſhould be a cauſe of amoval, where, notwithſtanding ſuch 
non- reſidence, they may do all their duty requires; though 
if ſuch perſons totally neglect their office and duty, they 
may be removed; | 


Therefore where the corporator reſided three miles from 
the borough, it was held, That that was not ſuch a deſertion 
of his office as to juſtify a removal; for he was near 
enough to attend his corporate duty. 


So that in ſuch cate it is not ſufficient to ſhew a non-re- 
ſidence; for unleſs there be an expreſs clauſe in the char- 
ter, non-refidence will not be of itſelf a caule of amoval ; but 
it would be good in any caſe to ſhew ſuch a non - refidence 
as amounts to a total deſertion or direliction of their office. 


Therefore where a corporator reſided 200 miles from 
the borough, and had been abſent for 22 years, this was 
conſidered as a total deſertion of the duties of his offices, 
and holden to be a good cauſe of amoyal, 
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And where a corporator is removed oa the ground of 
non-refidence, it is not neceffary for the corporation to 
ho him notice to come and reſide before they remove 

im; for he is bound by his office to reſide, and if ſuch 
is the law, he ought to know it, 


3. The Proceedings under which the Removal has 
taken Place, muſt be regular, 


1. Where a corporator is to be removed, every in- 
* dividual member of the corporation, or part of the cor- 


e poration, in whom the power of amotion reſides, ought 
© to be ſummoned,” 


Therefore where all the members of the corporation 
had been ſummoned, except ene, whom the bailiff had ſup- 
oe to have been abſent and out of ſummons, though he 

ad a houſe and reſided within the town, the court re- 
ſolved, T hat for this irregularity the amoval was clearly 


bad, as a ſummons thould have gone to every member. 


Bull. N. P. 208. 
5 Burr. 2601. 


Rex v. Mayor, 
Ac. of Newcattle 
2 G. 2. L. Ray. 
225. 


2 Burr. 742. 


Rex v. Mayor of 


Doncaſter. 


Rex v. corp. of 
Carl:!le. 

Trin, 6G. 1. 
| Stta. 34 

L Raym. 1337. 
8. P. 


« When it is faid, That every member muſt be ſum- 
© moned, it means every member within ſummons; that 
« js, reſident within the limits of the borough.” 


For if it appears that he lived out of the limits of the 
borough, it is not neceſſary to return chat he was ſum- 
moned, 


Quere, If ſuch ſummons is neceſſary where the meeting 
is on a Charter-day ? 


2. * This notice ſhould contain the particular bufineſs; 
& that is, that the amotion of a corporator was the huſi- 
© nels for which they were ſummoned.” 


“For though convened on ether buſineſs, they cannot 
proceed to disfranchiſe a corporation, unlets they have 
* met in purſuance of a notice for the purpoſe of remoy- 


ing him, even though he himſelf is preſent,” 


For where on a return to a mandamus, 1t appeared that 
the power of amoving was in the mayor and aldermen as 
a ſelect common council: That the whole corporation 
having been ſummoned te elec? a recorder, that after the 
election was over, that the mayor and aldermen ſeparated 
from the reſt, and removed the proſecutor, This was ad- 
judged to be void, for want of a ſummons to the common 
council only, to mect for the purpoſe in their diſtinct 
capacity. b 
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3. & So particular notice muſt be given to the party bim- 
= {cf who is to be disfranchiſed, that the aſſembly mean 
© to proceed to remove him, in order that he may prepare 
&« his defence.“ 


As where a mandamus was granted to reftore Dr, Bent- 
ley; the defendant returned, that he had been ſummoned to 
anſwer in a plea of debt before the V ice-Chancellor's court, 
and that he bad refuſed obedience, and acted contumaciouſ- 
ly, for which the congregation removed him; but it ap- 

eared that Dr. Bent/ey had never beer HO. to anſwer 
Gefore the congregation ; for that omiſhon the court granted a 
peremptory mandamus to reſtore him, 


But where a corporate officer had declared that he would 

e u longer, and had in other reſpets miſdemeaned him- 

ſelf, though he was removed without notice, the court re- 

fuſed the writ to reſtore him, the cauſes of removal appear- 
ing ſo ſufficient, 


So in the caſe of a mandamus to reſtore Sir 7. Jennings 
to the office of alderman, the corporation returned, That 
at an aſſembly of the corporation, he came and perſonaliter 
libere & debito modo reſig navit his office, declaring he would 
ferve no longer; wherefore they choſe another in his room: 
this was held to be good, though the court further held, 
That till ſuch election he had power to waive his refign- 
ation. 


So where the mandamus was to reſtore Elias Chalk to 
the place of burgeſs of Hilton, the defendants returned a 
cuſtom to remove for miſbehaviour, and then ſet out ſe- 
veral inſtances of miſbehaviour ; and that he being therefore 
Fully heard to all that was objefled in the common council, that 
he was turned out; it was objected, That it was not ſaid 
that he was ſummoned; fed per. Cur. The end of the ſum- 


mons is, that he may be heard for himſelf, and therefore 


where he has been heard, want of ſummons is no objection. 


Note, Where the mandamus 1s to admit, the 2 
turns on the validity of the election; which will 
eonſidered in the chapter of Que arruunto. 


2. Of the Return conſidered in Point of Form. 


1ſt. Who ſhould make the return: 2d. In what manner: 
3d. The proceedings on the return. * 


1. Who ſhould make the Return. 


A mandamus was directed to the mayor, bailiffs, and 
Þurgelles of the town of Abingdon; the mayor made a 
return, 
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4+ Rex v. Mayor, return, and brought it into the crown-office, intending to 

&c. of Norwich. move to have it filed; and a motion was made to ſtay the 
filing of it on a ſuggeſtion, that this return was made b 
the mayor and the minor part of the corporation again 
the content of the majority, who would have obeyed the 
writ : but per Hell, Where a writ is directed to a fingle offi- 
cer, as a ſheriff, and a ſtranger makes a return without his 
privity, he may at any time that term wherein the writ 1s 
returned, come in and diſavow it; but not after the term: 
Dir 182.) But in this caſe, where the writ is directed 
to leveral, and the mayor, who is the moſt principal and 
proper perſon, returns and brings in the writ, the court will 
not upon affidavits examine whether there was the conſent 
of the majority: The return muſt be received, and a re- 
medy lies againſt the mayor; and if the return is falfitiedz 
a percmptory mandamus mult go. 


- 


2, In what manner the, Return 1s to be made. 


Per. LA. Mar- 1. The return to a mandamus ſhould ſet out all ne- 

sehd. 2 Bur. 731» Cc ſſary facts preciſely, to thew the perſon removed in a 
« legal and proper manner, and for a legal cauſe: It is not 
* ſufficient to ſet out conc/ufrons only 3 the yal muſt be 
„ preciſely ſet out, that the court may judge of the mat- 
© ter. So it is the ſame as to the cauſe of the amotion, 
that muſt be likewite tet out,” 


2 Rex v. Mayor, Therefore where to a mandamus to reſtore one Fo/eph 
Baikffs and Bur- Clegg to the place of common council-man of L:iverpecol ; 
4 "M6 the defendants returned generally the cauſe of the amo- 
tion, by the common council, who were in duc manner met 
and aſſembied: The court held the return to be bad; for 
that they were ſo duly atlembled was a concluſion of law; 
they ſhould have ſet out the facts, viz. That they had as a 
felett body tve power of amoitton ; That the members were ſum- 
moned by regular and proper notice: And that egg hamlelt 
was alſo regularly ſummoned and heard in his defence, 


/ 
[ 


Rex v. Mayor So if the amotion has been by a part of the corporation, the 
ed return ſhould ſhew how they have ſuch authority, whether by 
Sayer Rep. 339. charter or preſcriptien ; for as the power of amotion is by the 
1 Ref. Dougl, general law in the whole corporation at large, it ſhould ap- 
144 8. F. pear how the ſelect part is entitled to it; that is, whether 


by charter or preſcription. 


* Raym. 2. Therefore a return in 130 general terms is bad: As 
* * to ſay that the party had obſtinately refuſed to obey the 
* rules and orders of the corporation, contrary to the duty 


« of his office, without ſaying what theſe rules and orders 
« were,” 


So 
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So a general return of removal for neglect of duty has 
been held to be bad, without ſtating the particular in/iances 
of neglect and emiſſion, that the court may judge of its ſuffi- 
ciency. 
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Rex v. Mayor 
and Aldermea of 
Doncatter. 


Sayer Rep. 37. 
3 Rel. 


So where the mandamus was to reſtore A. to the place of Rex v. Ballives 


ſchoolmaſter of the grammar ſchool of Morpeth, and the 
defendants returned, That at the time of publiſhing the 
act primo of his Majeſty's reign, that A. was under ſchool- 
maſter, and that he never took the oaths by the att appointed; ra- 
tione cin he became incapable, and that therefore the 
could not reſtore him : This return was held to be bad, as 
being in too general terms; it ſhould have ſaid that he did 
not take the oaths of ſupremacy, allegiance, and abjura- 
tion, and ſuch as are required by a ſchoolmaſter; for he 
is not obliged to take the Scotch oath : ſo there is an ex- 
ception of officers in the fleet, &c, It therefore ſhould ap- 

ar that he was not excepted : for the party having no oppor- 
tunity to plead in this caſe, the return ought to be certain to every 
tent. 


The return muſt anſwer to the material part of the 
writ, not to the words only; ſor if it be falſe in ſubſtance, 
though true in words, an action will lie. 


4. The return to a mandamus may contain any n 
« ber of concurrent and con/i/lent cauſes, to ſhew why the 
& party ſhould not be admitted or reſtored.“ 


As where the mandamus was to admit the plaintiff to 
the place of Ae of Morperh; the return was, iſt, That 
he was net duly elected: 2d, That by the cuſtom of the bo- 
rough, no perton could be admitted as a freeman, ualeſs 
he was approved of by the lord of the manor or borough, 
and that the plaintiff was nor /o approved; objeion was taken 
to this return, at it was double: but it was nevertheleſs 
held good, and that the officer might return any number 
of good and conſiſtent cauſes, 


cc But the cauſes muſt be conſiſtent.” 


Therefore where the mandamus was to reſtore a perſon 
to the office of ſexton; the return was, 1ſt, That he was not 
duly elected: 2d. That there was a cuſtom in the inhabi- 
tants to remove at pleaſure, and that they had io removed 
him purſuant to the cuſtom ; It was objected to this, that 
the cauſes were inconſiſtent ; that he was not duly elected, 
and yet that he was regularly turned out : But the court 
held the cauſes to be conſiſtent: for as he was in potlet- 
ſion de facto, they might juſtify the removal either on the 

round that he was not duly elected, or if he was fo, that 
they had a right to remove him at their pleaſure, a 
ut 


de Morpeth. 
1 Stra. 58. 
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But where the mandamus was to admit one Dunch td 
the place of alderman of Norwich; the defendants returned; 
That when a perſon is elected alderman by the ward, the 
court of aldermen may refuſe him: That Dunch was fo 
choſen alderman by the ward, but they refuſed to admit 
him, becauſe he had not received the ſacrament within 
the year; that he was turbulent and factious, and pro— 
cured his election by bribery ; and quod mm fuit eleclus. 
The court agreed that ſeveral cauſes might be returned, 


but that they muſt be conſiſtent, which here they were not; 


for when Dunch was choten by the ward it was an elec- 
tion, before approbation by the aldermen; the return firſt 
admits this election and avoids it, and yet at laſt they 
return that there was no election, which is repugnant. 


But if a return to a mandamus conſiſts of ſeveral inde- 
pendent matters not inconſiſteut with each other, but ſome 
good in law and ſome bad, the court may quaſh the re- 
turn as to tuch as are bad, and put the proſecutor to plead 
to or traverſe the reſt. 


5. If the mandamus is to reſtore the perſon applying 
to an office Hd at pleaſure, and the defendants who have 
that power of removal & not return it, but return that the 
amoval is for a miſdemeanor or ſuch caute, and the court 
find that cauſe fo returned inſufficient in law, they will 
not refer the removal to the power the defendants may 
have to remove ad libitum; but take it that the removal 
was for the caule returned, and grant a peremptory man- 
damus, 


And where the corporation have ſuch power to remove 
at their pleaſure they muſt return it poſitively, and not by 


way of recital, 


6, © If the ſuppoſal of the wzit is wrong, as in miſ-ſtat- 
te ing the conſtitution of the corporation, the return muſt 
« deny this ſuppoſal of the writ, and it will not be ſuffici- 
tc ent to ſtate it truly in the return,” 


Therefore where a mandamus iſſued to the defendants 
reciting, That whereas they ought to chuſe yearly two bailiffs 
out of ſuch as had not been bailiſis for three years before, ides they 


were commanded to chule; they returned their conſtitu- 


tion by letters patent to be te chuſe two from among the al- 
der men, and that they had choſen two according to the 
torm and effect of the letters patent generally; this was 
held bad; for they ought to deny their cen/ittution to be as 
mentioned in the writ, or ſhew a compliance with the writ ; 
whereas they have acted according to a conſlitution ſet forth in 
the 
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the return different from the writ, and yet have not denied the 
ſuppoſal of the writ ; ſo a peremptory mandamus was granted. 


So if the writ is directed to the corporation by a wrong 
name, they ſhould return the matter ſpecially and rely on 
it; but if they make a return, they admit themſelves to be 
the corporation to whom the writ was directed, and can- 
not afterwards avail themſelves of the miſnomer. 


7. Clerical miſtakes in the returns to writs of manda- 
mus may be amended after the filing of the return, 


8. Where the mandamus is by writ out of chancery, 
no attachment lies for not returning it till the pluries iſſues; 
but where the mandamus is out of the King's Bench, the 
firſt writ ought to be returned; but an attachment is never 
granted without a peremptory rule to return the writ. 


And if the corporation to which the mandamus is ſent 
be above forty miles from Lendon, there muſt be fifteen 
days between the teſte and return; but if it is but forty 
miles or under, but eight days only, | 


The return need not be under the ſeal of the corpo- 
ration, nor ſigned by the mayor; but if an action is 
brought againſt the mayor for a falſe return, proof of the 
delivery of the writ to him and of the return made, will be 


ſuthcient, 


3. Of the Proceedings on the Return. 


Theſe proceedings are either at common law, or under 
the ſtatute y of An. | 


1. Of the proceedings at common law, 


1. This was by a#ion on the cafe for a falſe return; and 
where the return is made by tevycral, the action may be 
either joint or ſeveral, for it is founded on a tort ; but it 
muſt not he againſt any of thole who votcd againſt the re— 
turn, but who were over-ruled by the majority; for the 
action lies againſt the individuals, though the return is 


made in the name of the corporation, 22 


And where the mandamus was directed to the two bai— 
liffs, one was for obeying the writ, the other would not, 
nor join in the return; the court granted an attachment 
againſt both, ſay ing, It would be endlets to try in all caſes 
which was right; and it would always be uſed as an handle 


to delay, 
But if they made no return, an attachment would iſſue, 
2. Where 
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2 $tra. $05. 2. Where ſeveral have joined in an application for a 


mandamus, they thould all join in an action for a falſe 
return, 


Cub. 228 And where in caſe for a falſe return, the plainriff ſet 
Sir PeterRich v. out his election as on the 1ſt of October; proof that he 
Pilkiogron, Lord was choſen the 29th of Sepiember was held to ſupport the 


f Lond. . 
61 Mod. 1 52 declaration, for the day was but form, 


8. P. 

Beckleyv Palmer 3. Where an action was brought for a falſe return, and 

$ Salk. 43% the plaintiff had a verdict, ſo that the return was falſified, 

' the court always granted a peremptory mandamus z but 
the plaintift could not move for a peremptory mandamus 
till the four days after the return of the poſtea, becauſe 
the defendant had till then to move in arreſt of judgment. 


1 But where the action had been brought in the common 

Falk. 428. pleas, and the plaintiff had a verdict, and then moyed in 
K. B. for a peremptory mandamus, the court refuſed it: 
for per Holt, the mandamus recites prout patet recordum, 
which cannot be here, as we cannot take notice of the re- 
cords of the common pleas, 


5. OF THE PROCEEDINGS UNDER THE 
STATUTE 9g ANN. 


By this ſtat. 9 Arn, c. 20. it is enacted, © That where 
„any perſon has been deprived of his freedom, or of any 
0 — * office to which he was entitled, or refuted ad- 
% miſhon thereto, where a mandamus had fo iſſued, and a 
return made thereto, that it ſhould be lawful for the per- 
«« ſons ſo ſuing the mandamus 10 plead to or traverſe all or 
© any of the material fat; contained in the return; to which 
„ the perſons makipg the return may plead, take iſſue, 
* or demur, and the proceedings be had as in an action 
on the caſe, and the iſſue be tried in the ſame manner; 
* and if a verdict ſhall be found for the perſons ſuing out 
the mandamus, or they have judgment on demurrer, 
& or nil dicit, or in any manner; that in ſuch caſe the party 
& fo ſucceeding ſhall have damages, coſts, and a pe- 
* remptory mandamus : but if the perſons making the 


„ return have judgment, they ſhall in like manner have 
« their coſts.” 


Under this ſtatute it has been held, 


Rex v. Church- 1. That as the firſt writ of mandamus always concludes 
wardens and with ee obedience or cauſe to be thewn to the 


82888 contrary; that if a return is made to it, which on the 


Bull, N. P. 201. face of it appcars to be inſufficient, the court will grant a 
| peremp» 
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peremptory mandamus; and if that be not obeyed, a — 
remptory mandamus ſhall iſſue againſt the perſons diſ- 
obeying it. 
And where the mandamus is directed to the corporation Bull. N. P. id. 
to do a corporate act, and no return is made, the attach- 
ment is only granted againſt particular per/ons who refuſe 
obedience to it; but where it is directed to ſeveral perſons 
in their natural capacities, there an attachment ſhall go 
againſt all: but when they are before the court their pu- 
niſhment will be proportioned to che offence of each. 


And where no particular perfon is intereſted in the Rex v. d 
falſe return, the court may neverthelets grant an nforma- — Notting- 
tion againit the perions who made it; but the return muſt be g nin 25 


= ES Geo. 2 
filed and allowed before the information can be moved for, Bull. N. P. 203, 


nnn _ 
E 4. a K 
* 1 4 2 


2. Where the return to a mandamus 1s traverſed and Kynaftan v. 
tried, but at the trial the jury omit to find damages, where- Mayor, &c. of 
by there can be no judgment for coſts, this cannot be 3 
ſupplicd by a writ of enquiry ; but the plaintiff may have * 
an action for a falſe return. 


CHAP- 1 | 


*- +: 497 K 
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Rec v. Carter. 
Cowp. 220, 


CHAPTER II. 


Of Informations in the Nature of 
Duo Harranto. 


NFORMATIONS in the nature of S Warrants are 
granted by the court of Ains's Bench, for the purpoſe of 
trying the rights of perſons to any corporate or other fran- 
chiſe into which they have intruded, for the purpoſe 
of removing them, Pa 


In treating of this proceeding, I ſhall firſt confider what 
intruſion into corporate or other franchiſes ſhall be deemed 
a proper ſubject tor an information in nature of quo war- 
ranto: 2dly, 1 he proceedings to obtain it, and the rules 
laid down by the court in granting. 


IJ. WHAT INTRUSIONS INTO CORPORATE OFFICES ARE 
OBJECTS OF INFORMATIONS, QUO WARRANTO, 


1. Intruſions into corporations are, iſt, Where the perſon 
was ineligible : 2dly, Where the election of the perſon has 
been irregular, informal, or contrary to law: gdly, When 
made under a bye-law : 4thly, Where the dlefon has 
been held before a perſon without authority: Sthly, 
Where the othce becomes void by any ſubſequent matter, 


iſt, Of Elections void for Ineligibility of the 
Perſon. | 


1. As where the defendant had been elected a burgeſs 
of Portſmouth at five years old, though he was not ſworn in 
to the office till he was the age of twenty-one, yet was he 
deprived by information que warrants, the court bein 
clearly of opinion That an infant was ineligible to ſuch a cor po- 
rate franchiſe. 


2. By ſtat. 13 Car. 2. it is enacted, “ That no perſon 
&« ſhall be choſen to any corpora'e office who has not taken 
* the ſacrament within a twelvemonth preceding the election; and 
tc in default of ſo doing, the clection ſhal] be void.“ 1 

| 1g 


QUO WARRANTO. 


This ſtatute is not only addreſſed to the elected; and a pro- 
hibition upon them, but is a prohibition to the electors, if 
they have notice: The legiſlature has commanded them 
not to chuſe a non-conformiſt, becauſe he ought not to be 
truſted, Both by the ſtatute therefore and authorities, the 
election is void: And the ſtatute 5 Geo. 1. Ch, G. & 3. ap- 
plies ny to perſons in actual poſſeſſion, and was made to 
quiet ſuch poſſeſſion, if no legal remedy was purſued with- 
in a certain time. 


2. Of Elections void for Irregularity. 


1. Where the mode of election is directed by the char. 
© ter, that muſt be followed, or the election ſhall be void, 


It will therefore be neceſſary to confider the ſeveral 
conſtrus tions on different charters which have come before 
the court, 


E 

1. In this caſfhe charter, the election of the mayor was 
ordered to be made by the mayor and the burgeſſes, or the 
majority of them: it was adjudged on this, That in order 
to a good election there muſt be a majority in number of tie 
corporation actuaſiy imb ed, by whom the election muſt be 
made; and therefore where the corporation conſiſted of the 
mayor and eleven burgeiles, and aum only met and elected 
the mayor, that this election was void, tuch not being a 
majority of the ſubſiſting burgeſſes. 


And ſo if the major part of the corporation was 
dead, it has been heid that the corporation would 
have been diſſolved, or at leaſt that thoſe who ſurvived 
could not have proceeded to a nzw election. But where 
the words give the election to a majority of the mem- 
bers for the time being, it will be different, 


2. Where the charter of the borough of Malden or- 
« dered the eleFion of an alderman to be by the bai and 
« head bur geſſes, or the major part of them;” there were two 
bailiffs; both were preſent when the defendant was elected, 
but one of them was afterwards ouſted on an information 
ud Warrantoz it was reſolved, That by the words of the 
charter, the bailifts were an integral part of the corpora- 
tion without whom no valid act could be done, and that 
the preſence of bob was necellary that by the judgment of 
ouſter againſt one of them, that the directions of the ſta— 
tute were not complicd with, for the election was then be— 
fore one only; and ſo there was judgment for the King. 


Y y 3. The 
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QUO WARRANTO. 


3. The borough of Denbigh conſiſts of two bailiffs, two 
aldermen, and twenty-five capital burgeſſes. and the elec- 
tion of the capital burgeſles is ordered to be by the bai- 
liffs, aldermen, and capital burgefles for the time being, 
or a majority of them, of «which one bailiff and one ald: man 
muſt be two; it was adjudged, That the ſtatute only re- 
quired the preſence of one but/iff and one alcerman, but gave them 
no negative voices, fo that a perſon might be elected, tho? 


they both voiced againſt him, 


4. In the borough of Truro the mayor is to be choſen out 
of the aldermen annuatim elivend, the fact at the trial 
was, that the aldermen preſent at the the defendant's elec- 
tion had been in ſeveral years, and none of thein had been 
re- elected within a year; it was held that annuatim cligend, 
was only dircQory, and that an annual election of them 
was not neceſſary to make an eleQtion in their -pre- 
ſence good: and Ch. Juſt, Xing, who delivered the opinion 
of the court, compared 1t to the caſe of conftables and 
other annual officers, who are good officers after the year 
is out until others are elected and ſworp, 


6. How far the granting of a new charter ſhall affect 
the corporate proceedings, is proper here to be taken no- 
tice of, 

When an integral part of a corporation is gone, and 


the corporation has no power to reftore it, or to do a 
corporate act, the corporation is diflolved, and the crown 


may grant a new charter; as in this cate of the borough of 


Flelfien, of which corporation only one alderman and fee 
ven burgeſics remained ; and no mayor could be elected, 
or any alde:men.choſen, nor could the burgeſſes either * 
uſage, preſcription, or charter hold any corporate al- 
ſembly z the court were of opinion, That the corporation 
was difiolved, and the new letters patent, granting them a 
new charter, to be valid. 

If a corporation refuſe a new charter it is void, but if 
they accept and put it in execution, it is good; and whether 
a corporation have accepted anew charter or not, is matter 
of evidence, not of law; and proof of acting under it is 
proof of acceptance, 


By accepting a new charter, granting new rights, or 
giving a new name of incorporation, without a ſurrender 
of their old charter, the corporation will not loſe any of 


their former franchiltess 


By 


rr es A wg” tt 
oat” 


1 


. 


QUO WARRANTO. 


By the charter of Hen. 4. Norwich was made a county, 
and to have two ſheriffs to be choſen by the commonalty. 
Char. 2. by charter confirmed their former charter, but 
granted further, that one ſheriff ſhould be choſen by the 
mayor, ſheriffs, and aldermen only, Per Holt Ch. Juſt, The 
King cannot reſume an intereſt he has already granted, un- 
leſs the grantees concur : the corporation might have uſed 
this as a new grant or confirmation; and having made 
the election in queſtion according to it, it is evidence of 
their intention to accept it as a grant. 


In a quo warrants againſt the defendant, as mayor of 
Beodmyn, he claimed under a charter 5 Ez. whereby a 
power was given to him to hold over the office of mayor 
till another was choſen ; but it appearing that by a ſubſe- 
quent charter 36 Elz. the mode of cleckion was altered, 
and all former modes of election aboliſhed, though the words 
were, aboliſhing the modes eligendi nominandi & appundtuandi 
the mayor; this was held to aboliſh the right of holding 


over, though it ſaid nothing of aboliſhing the mode tenendi 
the office, 


The proclamation made by Janes I. in the fourth 
year of his reign, tor reſtoring ſuch corporations to their 
ancient charters as had ſurrendered them to Charles Il. (but 
which ſurrenders were not inrolled) ſhall operate as a grant 
of revival of ſuch charters (if accepted) and reſtore them. 


I ſhall now proceed to other informalities, by which 
elections may be avoided. | 


2. Where the election has been by the body corpo- 
« rate, but not corforately aſſembled by previous ſummons, ſuch 
selection is void, unleis tae whole eleive body be pre- 
„ ſent and conicated,” 


As where the whole common council (who were the 
eleCtors) except ent, met at a public-houſe to drink, when 
they were acquainted that V. had reſigned, upon which 
it was propoſed to chuſe the plaintiff, which was objected 
to by two or three: however, he was ſworn in: This 
was holden not to be a good clecuon, on the grounds 
above, 


So where upon evidence it appeared that the corporation 
met upon a particular day (purtuant to a bye-law) for the 
eltelion of a mayor, it was holden that they could not pro- 


ceed to the election of an alderman fer want of ſummons, 
there being no cuſtom to warrant it. 


So all the members individually ſhould be ſummoned to 
attend the election; but if any of them are not within 
. > Si ſummons, 
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QUO WARRANTO: 


ſummons, as not reſident within the borough, ſuch per- 
ſon need not be ſummoned, 


3. © So where there is any uſual made of giving notice of 
« an election, that mode cannot be diſpenſed with, nor 
e can the election be good without complying with it, un- 
&« lets all the perions who have a right are actually ſum- 
© moned and unanimouſly agree,” 


As where the u/ual place of corporate elections was the 
Guiidhall, and the uſual notice ras by ringing a bell at eight, 
nine, and ten o'clock on the morning of the election: the 
election of the defendants was not at the Gui/dball, but at 
an inn; was upon a bye day, and there was ns notice by ring- 
ing of the bei; but all the eleftors intitled to notice lad perſonal 
notice of this meeting at the inn, and of the buſinels to be 
there tranſacted; the court concurred in the doctrine above 
delivered by Lord Mansfield. i 


4. Where a number are to be elected, they ſhould be 


ce put vp fingly, and the ſente of the electors taken upon 
«© each. 


For where the mayor and four aldermen met to ele 
ſeven burgefles, the mayor and one alderman gave in a lift 
of ſeven, and the three aldermen a liſt of {even alto ; but of 
theſe laſt ſome were ineligible; and the election was declar- 
ed to fall on the ſeven given in by the mayor, one ot whom 
was the defendant: this election was adjudged to be void, 
firſt, becauſe the ſeveral perſons had not been put up ſingly: 
2diy, It being contended, that as part of the aldermens 
liſt had been incapacitated, the three votes given to them 
muſt be deemed as abtolutcly thrown away; and that as it 
was not in the power even of the majority preſent to pre- 
vent the election, that part of the mayor's liſt muſt be 
held to be elected, and that the election muſt be deemed 
to fall on the defendant: but it was reſolved, That the 
mayor's liſt being entire, it was impoſſible toſay that any 
individual of them was elected; and io the election was 
void as to all, 


« It is ſaid in the laſt caſe that when a corporate aſ- 
& ſembly is convened, it is not in the power of any 
& part of the membersto ſtopthe election; on which point 
& the following deciſion took place :” 


As where the queſtion was, whether the defendant or one 
Seavrave was duly elected to the place of town=-clerk of 
Nottingham: the caſe was, That all the electors, in num— 
ber twenty-five, were regularly ſummoned, twenty-one 
met; the mayor put up Seagrave, and no other perſon was 
put in nomination ; nine of the twenty-one voted for Sea- 


graves 


QUO WARRANTO. 


grave, but twelve did not vote at all, and eleven of them proteſſed 
againſt any election being then held, the office being then, as 
they alledged, full of Foxcroft, whole right was then con- 
teſting in K. B. and there was a written proteſt to that ef- 
fect, and ſigned by ten of them, the cleventh declaring'that 
he ſuſpended ug any thing; the mayor declared Sea- 
grave duly elected, and ſwore him in accordingly : the 
court were of opinion, That after the corporation was duly 
ſummoned, that the election muſt be proceeded on, and 
that the only way to prevent the election from falling on 
any particular perſon was by voting fer another, that this here 
had not been done, that the mere proteſt was of no avail, 
and fo confirmed the election of Scagr ave. 


5. Where the election has been in purſuance of ſtat, 
& 11 Geo, 2. the directions of the ſtatute muſt be purſued, 
« or the perſon is removeable by quo warrants. 


For where no election had becnhad of the bailiffs of Malden Rex v. Charles 
on the charter-day, and onthe day following by virtue of the Malden. 
ſtat. 11 Geo, 2. divers of the then aldermen and head-bur- 4 Barr. 42130. 
geſſes, in whom the right of clection was, met for the pur- 

ſe of the election; at which meeting the defendant 
Malden (he being an alderman) 4d pre/ide, he was elected, 
and at the meeting tet the caths of office velore Jonas Malden, 
William Smart, and John Edwich, being three other ſenior al- 
der men of the borough, and was therefore admitted bailiff of 
the ſame : this election was adjudged to be void, on the 
ground that, “ by the words of the ſtatute, the perſon 
elected is to take the oaths befcre the officer who Hall preſide 
at the eleflion, which not having here been complied with, 
that the election was void. 


6. Where the officer or corporator elected is to be 
« {worn in before any officer of the corporation, there 
„ muſt be his aſſent to the ſwearing: it is not ſuthcient 
& that it was done in bes preſence.” 


For where by the charter of New Romney, the mayor is to Rex v. Ellis. 
be ſworn in before his predeceſſor; at the election there 2 N. 994 
were two candidates, Ellis and Hhiichurch: Elis had the ma- 
jority, notwithſtanding which the mayor ordered „ Bit- 
church to be worn; upon which the town-clerk read the 
oath; and both Elis and /Yhitchurch put their hands on the 
book and kiſſed it; it was ruled, That this was not a good 
ſwearing by Elli, it being without the aſſent of the 
mayor. 


And though an officer has been legally elected, yet if the caſe of the ways 
4 ſwearing in has not been regular, he ſhall be removed by 4 or of N 
warranto; for the ſwearing in is as neceſſary to a complete 5 
inveſtment of his office as the election. 


Yy3 3. Of 
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3. Of Elections void for Illegality of the Bye-Law, 
under which the Election has been held. 


If the defendant in an information quo warrants juſti- 
fies under a bye-law, the validity of that bye-law decides 
the validity of the election; it will be therefore to be in- 
quired, What bye-laws are good ? 


1, © Where the corporation is by charter, they cannot 
« make bye-laws to reſtrain the number of thoſe by whom 
the election is to be made by charter.” 


As where by the charter of Aalen, the corporation 
was direQted to confiſt of a mayor, thirteen jurats, and 
forty common council, who ſhould have a power of mak- 
ing bye-laws; and it is directed by the charter, That the 
election of the common council ſhould be by the mayor, 
jurats, and commonality; a bye-law limiting the ele Sion to 
* by the mayor, jurats, and ſixty of the ſenior common free- 
men, was adjudged to be a bad bye- law; for there was no 
power to make a bye-law depriving a part of thoſe 1n- 
titled to vote under the charter in the ele ion of the com- 
mon council from exerciſing that right. 


So where the power of making bye-laws was in the 
mayor and aldermen under the charter, which alſo ſet- 
tled the power of electing the burgeſſes to be in the mayor, 
aldermen, and commonalty : a bye-law reſtraining the elec- 
tion of the burgeſſes t the mayor and aldermen only is bad, 
though declared to be made with the aſſent of the commonalty ; 
for the bye- law could not take away the right of ele gion 
which was in the body at large under the charter, and the 
aſſent of the ee is of no avail, as they had under 


the charter nothing to do with the making of bye-laws 
for the borough, 


2. And on the ſame principle, a bye-law cannot nar- 
* row the number of perſons cut of whim an election is to 
« he made; as for example, by requiring a qualification 
* required by the charter,” 


As where the election of the common council was in the 
mayor, jurats, and commenalty : a bye-law limiting it to the 
mayor, jurats, and to ſuch of the common freemen uh ſhould 
have ſerved for one year the offices of churchwarden or overicer 


of the poor, was held to be bad, as not warranted by the 
charter. 
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3. © But where the power of making bye-laws is in the body per Lord Mans- 
* at large, they may delegate their rights to a ſelect held. 
ce body, who ſo become the repreſentative of the whole 3 Burr. 1841. 
« community.“ 


And where by charter or preſcription the mede of electiug Newling v. 
officers is not regulated, a power reſides in the corporation to * Rep, 
make - { for their own regulation with reſpect to 185. 


the elections. 


&« And where a good bye-law is ſo made and adopted, 


ce the election muſt be made in purtuance of it, or the 
6 election will he bad,” 


As where by the charter of Macc e, the mayor is to Barber v. 
be choſen out of the capital burgcties, by the capital Bealten. 
burgeſſes, who are twenty-four in number: it was“ _— 
found that the uſage had been for above fifty years 
preceding, for the common burgclies to put in nomina— 
tion five of the capital burgeſles, out of which the capi- 
tal burgeſſes chuſe the mayor, and that this uſage was by 
virtue of a bye-law, not now extant in writing: in this 
caſe the common burgeſſes put e in nomination, out of 
which the mayor was ecleded; the court agreed that the 
bye-law and ufage was good, but that the election was void, 
for it had neither purſucd the byc-law nor the directions of 
the charter. 


4. Bye-laws made under the foregoing reſtrictions, 
© and whole object is to avoid confuſion, and to pro- 
“ vide for the better government of the corporation, are 
cc * 

good. 


For where on a mandamus to admit the plaintift to the green v. M 
place of freeman of the fraternity of free-maſons of Dur- of Durham. 
bm, the defendant returned, That by a bye-law made Burr. 128, 
by the corporation it had been ordered, that every perſon 
to be adinitted to the freedom of the city ſhould be called 
at three ſeveral mectings of the mayor, aldermen, and 
wardens of the ſeveral companies, which meetings were 
held on ſtated days, and be there approved of; and that 
the plaintiff was not ſo called and approved of, and there- 
fore could not be admitted; this bye-law was adjudged to 
be good. 


So where a bye-law was made by the corporation of Rexv. 
ſurgeons, That no one ſhould be admitted to the freedom Corporation of 


of their corporation unleſs he underſtood Latin, was ad- 1 
judged to be good. 2 Bur. 892. 
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Thatcher. 
3 Term. Rep. 80. 


Rex v, Trelaw- 


ney. 
3 Burr. 5613. 


QUO WARRANTO. 


4. Of Elections void, as being made before Improper 
Otficers. 


1. By the charter the election was to be held before the 
two bailiffs, both in fact preſided at the election, but judg- 
ment of ouſter was afterwards had againſt one of them; 
this, it was held, deſtroyed the election. 


2. But if an information guo warrants is brought againſt 
a corporator, with a view of disfranchiſing thoſe whoſe title 
depends upon his, he ſhall not be allowed by colluſion with 
the proſecutor to let judgment go againſt by default, for if 
the other corporators, whoſe right depend on his, apply to 
be admitted to defend, the court will permit them on in- 
demnifying him. 


3. In an information quo warrants, impeaching a title on 
the ground of judgment of ouſter againſt the returnirg of- 


ficer; the judgment is admiſſible, but not concluſive evi- 
dence againſt the corporator. | 


5. Of Elections void, by Matter ſubſequent, 


1. If a perſon is in poſſeſſion of a corporate office, and 
« is elected to another, the duties of which are incompa- 
© tible with thoſe of the former, the appointment to the 
latter office is equivalent to an amotion; and if the party 
* continues to exerciſe it, he may be removed by an in- 
„ formation quo warrants,” 


For where an information was moved for againſt the de- 
fendant, to ſhew cauſe why he claimed to be an alder man of 
Bedford, he having been elected to the office of teu er; 
it appeared that the tewn-clerk's accounts are all wed by the al- 
der men, and that he was a miniſterial 6 ficer attending an the cor= 
Por ate courts and meetings, under the controul and direction of the 
aller men; the court held that, T his made the offices incom- 
patible, and granted the informat:on. 


So where the defendant was a jurat of Heſtings, and he 
was elected to the place of town-clerk, and it appeared 
that the office of the jurat was judicial, and that of the town» 
clerk miniſterial in the ſame court, they were adjudged to 
be incompatible. | 


But in this caſe it was decided, That the defendant who 
was ſteward of He Loce (an higher office as was alledged) 
being elected a capital burgeſs, That that did not avoid 
either office ; for they were compatible. 


2, © Where 


QUO WARRANTO. 


2, © Where the admiſſion of corporators is by the 
4 ſtamp- acts ordered to be on ſtamps, there muſt an 
« admiſſion for each regularly ftamped.” 


For where the defendant's admiſſion appeared to be, to- 

ether with five others, written on one /lamped admiſſion, but 
2 others blank ſtamped ſheets of admiſſion were annexed to it, the 
admiſſion was adjudged to be void. 


2. OF THE PROCEEDINGS BEFORE THE 
COURT OF X. B. IN GRANTING IN- 
FORMATIONS QUO WARRANTO, 


Under this head 1 ſhall conſider, iſt, The mode of ap- 


plication to the court : 2dly, The rules laid down by the 
court granting informations of this nature: 3dly, The pro— 
ceedings on the part of the defendant, and on the part of 
the crown: 4thly, Of the coſts. 


1. Of the Mode of Application to the Court of 
King's Bench. 


4c 1, It is enacted by ſtat. ꝙ Ann. 20. That where 
* any perſon ſhall uſurp any corporate franchiſe or office, 
ce that it ſhall be lawful for the proper officer, with leave 
$ of the court, to exhibit an information quo warrants 
1% againſt him, at the relation of any perſon defiring it 
cc who ſhall be named therein, and on this the court ſhall 
cc proceed; and if the rights of many may be determined, 
& the court may give leave to conſolidate them.“ 


2. And if the perſons againſt whom the informations 
„ have been filed are found guilty of ſuch uſurpation, the 
& court ſhall give judgment of ouſter againſt them, and 
& fine them, and allo give coſts to the relator: but if the 
« defendant has judgment, he ſhall have coſts, 


But no information 9% warrants can be granted againſt 
any corporation, as a body, for any uſurpation on the 
crown, except in the name of the Attorney-General, 


The practice therefore under this ſtatute, is to move for 
a rule to ſhew cauſe why an information in the nature of 
quo warrants ſhould not be granted, &c. grounded on an 
affidavit, ſtating the uſurpation; which rule muſt be ſerved 


on the party, and on the return of it, the court exerciſe 
their diſcretion, | 


And 


Rex v. Colling- 
wood & al. 
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then. 
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Rex v. Spearing. 
Leat AR. Win; 
eheſter, 177t- 
quot. 1 Term 


Rep. 4- 


Rex v. Bond. 
a Term Rep. 


Rex v. Mortlock 
3 Term Rep. 300 


QUO WARRANTO. 


And the ons of the ſtatute are ſo poſitive, that 
the court cannot diſpenſe with them, though the applica- 
tion is by a ſtranger to the corporation, 


2. Of the Rules laid down by the Court of K. B. in 
granting Informations Quo Warranto. 


1. “ The court will not grant an information quo war- 
ie ranto againſt a perſon exerciſing a corporate franchiſe, 
„ to which he has been legally elected, though he has 
© committed an offence which might amount to a for- 
« feiture, until he has been removed by the corporation,” 


For where the defendant was an alderman of Bedford, 
but had thirteen years before removed from the borough, 
and not refided in it afterwards, and it was ſworn to be 
the uſage of the borough, that every alderman removin 
from it, and not refiding therein, forfeited his office; the 
court refuſed the application for an information qus war- 
ranto againſt him, the corporation not having removed bim. 


2. lt is made a zuære in this cafe, whether in any caſe 


* a derivative title can be impeached where the perſon 


« from whom it was derived died in poſſeſſion of his office 
cc undiſturbed : But it is decided, That ſuch title ſhall not 
« be impeached by thoſe who have acquieſced, and acted 
« under it: and 7uftice Black/?one was of opinion, That a 
& derivative title could not be fo impeached, in any caſe 
« where the party was dead under whom the defendant 
« claimed,” 


For where the defendant derived his title under the 
Duke of £olton, as mayor of /Vincheſter, it was contended 
that the duke was not legally mayor, he not being an in- 
habitant at the time he was choſen, and ſo was not eli- 
9 the duke was dead, and Juſtice Blackſtone would not 
uffer them to go into evidence, whether he had been 
legally choſen or not, but whether he had been de fas 
mayor; which it appeared hc had by the corporation-books, 


Where the party relator ſtands in the ſame circum- 
ſtances with the defendant againſt whom he applies for a 
quo warrants, or where granting the information may diſ- 
franchiſe ſo many as may endanger the diſſolution of the 
corporation, the court will exerciſe their diſcretion, and 
refule the information, 


4. In a rule for an information againſt the defendant, 
the objeCtion to his election was, that his election was 2m 
0 


g ha ade ** y 


QUO WARRANTO. 


the ſame day he was propoſed, whereas it ſhould be on the 
following, under a bye-law made in 1766; in anſwer to 
this it was ſhewn, that the relator was party to an agreement by 
the corporation not to enforce this bye-law, and that if any one's 
title was impeached, who had been eleAed under it, that 
it ſhould be defended at the public expence ; the court re- 
jected the application on thole grounds, 


5. The titles of perſons who are de ſao members of a 
corporation, admitted, (worn, &c. in he actual enjoyment 
of their offices, cannot be impeached upon the trial of a 


per ſon ele ed by them. 


« But where there is no other mode by which the title 
&« of the electors can be queſtioned in the firſt inſtance, 
ie the rule does not apply; and the court will grant an in- 
« formation againſt the elected,” 


As was this cafe, which was rule for an information quo 
warrants to ſhew cauſe by whar title the defendant claimed 
to be pertrecve of the borough of Hog, and ſetting out the 
Tight of election to be in the Prixce's tevants duly admit- 
ted, and ſtating that twenty-two out of fifty perſons 
ſworn of the homage, who had pre/rnted the defendant for 
portreeve, had been improperly admitted; though this was im- 
peaching their titles through that of the defendant, the 
court granted the information, 


6. The court will not grant an information quo warranto 
on the application of a perſon who was preſent at, and 
concurred in the defendant's election; but if many join in 
the application, and one of them has not concurred in the 


election, if he will avow himtelf the relator, the court will 
grant the information. 


But this is not the caſe where the diſability avoiding the 
election 1s a /atent one; for where the application was on the 
ground that the defendant had not taken the ſacrament within 
a year before his eletton, as required by ſtat, 13 Car, ſtat. 2 
ch. 1. and it was oppoſed, on the ground that the perſons 
applying had concurred in the defendant's election; the 
court held, That that objection held only where the re- 
lator concurred in the election, knowing of the defeft ; but that 
this was latent, an omiſſion of an ad required to be done 


by every perſon elected to an office, and not known at the 
time of the election. 8 


7. On an information quo warrants agaĩnſt the defendants, 


to ſhew by what authority they acted as burgeſſes, having 
never been admitted ; the on'y ad alledged was voting at the 
election for members of parliament: the court would not 


grant the rule, ſaying, that as they claimed a right to vote, 
that 
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QUO WARRANT O. 
that that was only properly inquirable before the Houſe of 


Commons, 


But in this caſe, it is ſaid that it had been often ruled, 
That an information que warranto would lie againſt a 
perſon claiming to have a right to vote by virtue of a bur- 
gage tenure. 


8. On an application for an information guo warrants 
againſt the defendant, for not having taken the oaths of 
ſupremacy and allegiance, and made on the application of 
the town-clerk, who ſwore he had not adminiſtered them, 
though he made an entry ſtating that he had ; the court 
refuſed the application, as it would be a dangerous conſe- 
quence to allow a town-clerk to diſqualify members on his 
own oath, contrary to the record. 


So where the application was, ſtating that the relator be- 
heved that the deſendant was not duly tworn, and the af- 
fidavits on the other ſide did not ſwear that he had been duly 


ſworn in, but only ſtated that he appeared from the books to 


have been duſy fworn in; the court refuſed the application. 


9. It was formerly ſettled as a rule by the court of King's 
Bench, never to allow an information quo warrantio to go 
againſt a perſon who had been twenty years in poſſeſſion 
of his corporate franchiſe ; but the court had eſtabliſhed 
it as a rule, That no information quo warran'o ſhould go 
where the party had been fix years in poſſeſſion; and that 
is now confirmed by ſtatute, | 


It is enacted by ſtat. 32 Geo. 3 c. 58. 1. That to any 
information quo warranto, the defendant may plead that 
& he has held the office or franchiſe for fix years preced- 
« ing the information, and ſuch ſhall be a complete bar. 
« 2, A title derived under any election ſhall not be im- 
« peached by reaſon of wy tbe of title of the perſon or 
ce perſons electing, if ſuch perſon or perſons were in poſ- 
6“ ſeſſion de fatto of his or their franchiſe or office, fix 
« years before the filing of the information. 3. The of- 
& ficer having the cuſtody of the corporation-books, muſt 
permit the inſpection of them at all times,” 


10. As to the affidavits upon which the court are to 
decide, it has been decided, 


That if the relator's affidavit is defective in ſtating a 
material fact, but that fact is afterwards ſtared in the de- 
fendant's affidavit ; the court may uſe the latter affidavit 
in ſupport of the proſecutor's application, as where the re- 
lator's affidavit omitted to ſtate the mode of election, but 
which was done by the defendant. 


3. Of 


QUO WARRANTO. 


3. Of the Proceedings on the Part of the Defendant, 
and on the Part of the Crown. 


1. On the return of the rule, the defendant may ſhew cauſe 
why the information ſhould not go againſt him, and theſe 
are good cauſes, that the right has been already determined 
by mandamus ; that it has been acquieſced in for man 

ears; that the defendant's right depends upon thoſe who 
voted for him, which are.then undetermined ; that the 
franchiſe is of a private nature; or he may diſclaim that he 
ever ated under his election, for there muſt be a uſer as 
well as claim, in order to ſubject the party to an informa- 
tion quo warrants; for the judgment is, that he be fined pro 
uſu & uſurpatione, 


2, In civil actions the plaintiff can only recover by the 
ſtrength of his own title, but the defendant in quo warrants 
informations is bound to ſhewa good title in himſelf againſt 
the crown, or judgment will go againſt him ; therefore 
where the defendant claimed, by two titles, preſcription 
and charter, but relied on the firſt, which was found againſt 
him, though it was contended for him, thathe might have a 
good title under the ſecond, yet the court gave judgment 
of ouſter againſt him; for the crown may take iſſue on 
any matter that may ſhew the defenJant to have uſurped 
the franchiſe; and if one material iſſue be found for the crown, 
it ſhall have judgment, 


& And where the defendant relies on a title in a parti- 
© cular form, he muſt prove it as laid.” 


For where the defendant made title to his admiſſion of 
freeman of Fou, on the preſentation of rwenty-three hom- 
agers free tenants of the borough and manor, and on iſſue 
taken on that, it was found that but two of them were of that 


deſcription, the iſſue was held to be found for the crown, 
the plea being falſified, 


3 The defendant's plea ſhould ſet out his title at length, 
and conclude with a general traverſe of ab/q. hoc. quod pred. 
Sc. uſurpavit, &c, and the crown ſhould not take iſſue up- 
on the general traverſe, but reply to the ſpecial matter ; for 
ſo the defendant knows how to apply his defence. 


4. Of the Coſts. 


$ * The ſtatute 9 Ann, (ante) is confined to caſes of 
uſurpations of corporate offices or franchiſes, and there- 
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© fore where the information is at common law, there can 


© only be judgment of ouſter; but the court cannot give 
& coſts.” of 


Rex v. Wil- Therefore where the information againft the defendant 
_— „ 6 for Holding @ court within the borough of Denbigh, which 


ſhould only be held by the bailiffs, of which he was nor 
one,“ and there was judgment againſt him; the court 
held, That the relator could not have his coſts, for this 


was not an uſurpation within the ſtatute of Ann, 


PART 


PART THE THIRD. 


Of Evidence. 


N treating of the law of evidence, I ſhall firſt conſider 
the nature of evidence in general : Secondly, The rules 
adopted by the court in receiving it. 


1. OF THE NATURE OF EVIDENCE IN 
GENERAL. 


Evidence is twofold : 1ſt, Evidence viva voce, given by 
a witneſs in court, or unwritten evidence: 2d, Written 
evidence; as deeds, inſtruments in writing, &c. 


I. OF VIVA VOCE EVIDENCE, 


Under this head I ſhall confider, 1. Who may be wit- 


nefles : 2. How viva voce evidence is to be given. 


I, WHO MAY BE WITNESSES 


Every perſon is by law entitled to be a witneſs, unleſs 
excluded by law for the following incapacities : 1, On ac- 
count of intereſt: 2. On account of ftanding in ſome 
relation to the parties in the cauſe : 3. On account of 


crimes which deſtroys his credit: 4. On account of want 
of diſcretion. 


1. Of Witneſſes excluded on Account of Intereſt. 


1. The ſtrict notion of objcRion to a witneſs, on the 
ground of intereſt, is upon the woire dire, whether he be to 
gain or loſe by the event of the cauſe; for a direct intereſt 
in the event is a decifive ohjection to his competence, 


As in the caſe of an informer on a penal ftatute, in 
which caſe the ſame perſon cannot be informer and wit- 


neſs, becauſe he is entitled to a part of the penalty, and io 
is intercited iu the event. 


« And 
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EVIDENCE, 


* And that ſhall be deemed equally an intereft which 
« exempts the witneſs from a charge or loſs which he 
** may 1ncur on the event of the ſuit, as much as the proſ- 
te pect of poſitive advantage.“ 


Therefore a prechein ami, by whom an infant ſues, can- 
not be a witneſs in the cauſe, for he is liable to the coſts; 
_ accordingly in this caſe he was rejected by Ld. Hard- 
icke. 


So in the caſe of bail, they cannot be witneſſes for their 
principal, becauſe they are directly and immediately in- 
tereſted ; for if a verdict be againſt the principal, they be- 
come immediately liable. 


2, © But the intereſt to render a witneſs incompetent, 
& muſt be a certain benefit or advantage ariſing to him from 
de the event of the cauſe, or a certain charge or loſs to 
& which he may be liable.“ - 


Therefore it was decided by Lord Cawper, that a gran- 
tee, when he appeared to be a bare truſtee, was a es evi- 

dence to prove the execution of the deed to himſelf; for a 
naked truſt ſhall not exclude a man from being a witneſs ;_ 
and though in ſuch caſes it is uſual to get a releaſe from 
the truſtee, yet it is not neceſſary ; for in fact ſuch perſon 


has no intereſt to releaſe. 


« So that a future or contingent intereſt, or a future and 
«© contingent loſs, which he may derive or ſuffer from the 
« event of the cauſe, ſhall not render him incompetent,” 


Therefore it was adjudged in this caſe, that an heir ap- 
parent might be a witnels to prove the title of lands, but. 
that a remainder- man could not; for this laſt had a veſted 
intereſt, but the heirſhip was a mere contingency. 


So where in an action againſt a defendant adminiſtratrix, 
the co-obligor in the bond to the ordinary was called as a witneſs 
for her ; 1 * was objected to, on the ground that he might 
be liable himſelf on his bond to the ordinary; but the ob- 


jection was over-ruled ; for the bare poſſibility that he might be 


liable to an ation on a certain event, was no objection to his 
competency. 


So where to prove the ſanity of the teſtator the executor 
was called as a witnels, and objected to, on the ground 
that he was intereſted in ſupporting the will; as in caſe it 
was ſet aſide he would be liable as executor de ſon tert; this 
was held to be no objection to an executor, who took no 
other beneficial intereſt : tamen quere, If the intereſt of the 
executor in the reſiduum undiſpoſed of the teſtator's per- 
ſonal eſtate is not a ſufficient objection, until diſproved by 


evidence, or that he renounces? Vid. p:jh 


For 
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For on an indictment for forging a ſeaman's will, a Rüedess cafe. 
Jon named executor in a ſubſequent will was held an inad- Leach Cr.Caſ 2g, 


miſſible witneſs to prove that the name of the teſtator ſub- 
ſcribed to the firſt will was a forgery ; for that went to 
eſtabliſh the ſecond will, in which he was named executor, 


&« And on the ſame footing, where the intere/? is very re 
4 mote, it ſhall not diſqualify the witneſs,” 


For where in trover for three Sauth Sca bonds, the caſe 
was, That Bull delivered them to Lechmere a broker to fell; 
he loſt them; hut having given notice at the Sonth Sea- 
heuſe, they were ſtopped by the clerk, on being brought 


Ball v. Poſtocky 
I Stra. 575; 


there by Boſloc to receive the intereſt : Beet brought tro 


ver for them againſt the clerk, and Lechmere was called as 
a witneſs to prove the property ; but it appearing that he 
had given a bond to indemnify the company, he was rejected by 
C. F. King on the ground of intereſt, as being liable to the 
cots: Beſtock recovered in that action, and then Ball 
brought an action againſt him; and Lechmere being called as 
a witneſs, was objected to, becauſe that if Ball thould re- 
cover againſt Bo/toct, that wou!d be et in equity againſt the 
former recovery by Heſlect againſt the clerk of the Seurh 
Sea-hou/e > But the Chief Juſtice ſaid, that was 10 remote to 
exclude him jrom being a witneſs, and went only to his credit; 10 
his teſtimony was admitted, 


So where on a-ſcire facias to avoid a patent, an excep- 
tion was taken to a witnels, becauſe he was deputy to the 

erſons who would avoid it; the exception was dital- 
e,; becauſe the ſuit here was between the King and 
the patentee. 


3. Though the witneſs may not have any intereſt in 
© the cauſe wherein he is called as a witnets, yet it in its 
© event he may be ulumatcly benefitted, he ſhall be inad— 
6 miſſible.” | 


As ex gr, if both party and witneſs claim any matter 
under the ſame title or in the ſame right; or if the deter— 
mination of the cauſe depending, may perhaps prevent a 
ſuit againſt the witneſs, ; 


As in actions upon policies of infurance, one underwriter 
cannot be a witneſs for another whoſe name is on the 
policy. This is fo laid down in the 1 7, K. but 77. S. C. 
4 Burr, 2255, where it is ſaid that it was decided, That the 


© objection went only to the credit, not to the competency of 


the witneſs. Bent v. Baker, 3 T. Rep. 27. & poſt 714. 


So where the two defendants were part owners of a ſhip, 
of which the plaintiff was huthand, and appointed to that 
office by a deed executed by all the owners, by which deed 
L 2 they 


Owen Hanning's 
calc, 1 Mod, 21. 


Eaſt India Com. 
v. Goſling. 

M. 16. G. 2. cit, 
r Term Rep. 
303. 


French v. Black- 
hovie. 

Same v. Foulſton 
5 Burr. 27237» 


- * Er 


Corporation of 
Carpenters, &c, 
of Shrewsbur 
v. Hayward, 


Ded, . 359. 


1 Stra. 658. 


Per Poller Juft. 
1 Tera Rep. 302 


Dull. N. P. 285. 


Rex v. Proflers 
4 lerm Rep. 17. 
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they enipowered him to expend money generally for the 
ute of the ſhip; he inſured for all the owners, and brought 
ſeparate actions againſt two of them: they were each of 
them charged for the amount of the whole ſum. On the 
trial of the tirft action, the defendant in the other action 
was called as a witnets; Lord Man field rejected him as 
incompetent; and on a motion for a new trial, the court 
concurred with him. 


So where the action was againſt the defendant for fol- 
lowing a trade againſt the cuſtom of the town of rat ©; ar 
without being free of one of the companies, the plainti 
in this ation; a witntts was called, to prove that be had 
worked in Spreuſbury without being fo 41 a member 
of any of the companies, and ſo to diſprove the exiſtence 
of the cuſtom : he was held to be an inadmiſhble witneſs ; 
for though not immediately intereſted in the event of the 
ſuit, vet by the company's failing in eſtabliſhing” the cuſ- 
tom, he and others who had becn guilty of a breach of 
it, would be diſcharged from actions to which they were 
liable, | 


On this principle the tenant in poſſeſſion is no evidence 
for his lanclord in ejectment. {Ante fol. 448.) 


So where the queſtion is reſpecting the rights of lords 
of cuſtomary manors, the lords of other cuſtomary manors 
are inadmiſuble witncites, becauſe the queſtion concerns a 
general right, 


The caſe of commons comes within the rule now men- 
tioned; as to whom it is laid Cown generally, that one com- 
moner canrot be a witneſs for another; but the admiſſi- 
bility of their teſtimony ſeems better founded on this rule: 
If the iffue be on the right cf common, which depends on 
a cuſtom pervading the whole manor, the evidence of the 
commoner 1s not admiſtible; becauſe, as it depends cn a 
cuſtom, the record in that action would be evidence in a 
ſubſequent one brought by that witneſs to try the ſame 
right: but the reaſon dos not hold where the common is 
claimed by preſcription in right of a particular eſtate; be- 
cauſe it does not follow, that if A. has a preſcriptive right 
of common belonging to his eſtate, that B, who has ano- 
ther cfate in the ſame manor muſt have the ſame right; 
neither would the judgment for J. be evidence for . 


But it is no good exception to a witneſs, that he has 
common pur cauſe de vicinage of the lands in queſtion; for 
this is no intereſt but an excule of a treſpals, 


But it may be conſidered as an exception to this rule, 
the admiſſion of a perſon liable to be rated, but not actually 
| rated, 


EVIDENCE, 


rad, iti à queſtion on an appeal reſpecting a poor's rate; 
for ſuch perſon is a good witneſs, though he may be ul- 
timately benefitted by extending the rate to others, Per- 
haps it is on the ground that it zs wncer tain whether he will 
receive the benefit or not, as per Ld. Kenyon in this caſe; 
The poor's rates are made for a ſhort ſpace of time only; 
and perſons who are liable to be rated one month, may 
not be ſo the next. 


The firſt caſe in which the queſtion occurred was before 
Baron Burland at Salisbury, in which on an action on a 
penal ſtatute, which gave part of the penalty to the poor 
of the pariſh; a perſon was called as a witneſs, who was 
liable to be rated to the poor, but was not rated; he was 
objected to, but the Judge over-ruled the objection, hold- 
ing liability to be rated to be no objection. 


4. If a witneſs thinks bimſelf intereſied; that is, that 
« a benefit will ariſe to him from his teſtimony, though in 
ce ſtriftneſs of law he has 0 right to ſuch benefit, he ſhould 
© not be admitted as a witneſs,” 


As where A. having money of the plaintiff's in his 
hands, loſt it at play, the plaintiff brought his action 
on the Hat. of Ann. againſt the winner, and produced A. as 
a witneſs : upon a wire dire, he confeſſed, that if the plain- 
tiff recovered, he was not to be anſwerable; but if he failed, 
that the money was to be deducted out of his fortune in 
the plaintiſt's hands. Per Pratt, C. J. Though the recovery 
in this action will not fink the demand againſt A. for the 
money he has embezzled, yet as in his apprehenſion the 

laintiff will not trouble him for it in cale he recovers, 


it is a bias on him; and if he thinks himſelf intereſted he 


ought not to be ſworn, 
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per Buller Juſt. 
4 Lerm Rcp. 20. 


Fotheringham 
v. Gree: wood, 
I Stra. 129. 


In the ſame caſe Serjeant Darna/! mentioned the caſe of thid, 


a Mr. Chapman of Bucks, who owning himtelt to be under 
an honorary, though nut a binding obligation to pay the 


coſts of the action in which he was produced as a witnets; 


Parker C. J. on ſolemn debate rejected him. 


5. The intereſt which amounts to a diſqualification 
© muſt, it ſeems, mean the obtaining of ſome profit bet- 
« tering the witneſs's condition or eſtate; not the intereſt 
&« ariſing from eſtabliſhing an higher charafer, or exctuipating 
« himſelf from a charge of miſcondu#t or neglecs.“ 


Therefore where 1n an aQtion on a policy of inſurance, 
with warranty to depart with convoy, in which the plain- 
tiff was nonſuited, the ſhip having neglected to obey the 


ſignals made for joining the convoy, in conſequence of 
Z 2 2 which 


Tay lor v. 
Woecodn. ls. 
S;ttings G. Hall 
Hill - G. 3» 
MS$S, 


5 * Se Mu 


Per L. Mansfeld 
x Term Rep. 309 


Walton AT. 

of Sutton v. 
Sh-lley. 

1 Term Rep. 
Rex v. Rhodes 
4 Stra. 728. S. P. 


Levi v. Effer, 
Sittings Weum. 
Mich. 1775. 
M55. 
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which ſhe had been captured; ſome imputation was at- 
tempted to be thrown on the captain of the convoy : he 
was called then as a witneſs and objected to, on the ous 
that he was intereſted to ſupport his own conduct; but 
Lord Mansfeid over- ruled the objection, ſaying, that he 
had often done to before, 


6. No perſon who has figned a paper or deed ſhall be 
« permitted to give a teſtimony to invalidate it; for every 
© man who is party to any inſtrument gives a credit to it, 
and by ſuch means he might diſcharge himſelf, And 
« this is the caſe though he has no immediate intereſt in the 
«eyent of the ſuit in which he is called.“ 


Therefore where in debt on a hond the defendant 
leaded uſury: it was proved, that the bond had been given 
in conſideration of the delivering up two promiſſory notes, 
which had been indorſed to Sutton the bankrupt, and one of 
the indorſets on which was a perſon of the name of Daven- 
port Sedley; to prove that the conſideration of the notes was 
vſurious, the defendant called Davenport Sealey: but he was 
rejected as an incompetent witnets, on the ground that he 
came to impcach an inſtrument on which his name appear- 
ed: though it was admitted, that in point of intereſt he 
kad none, or that it was rather againſt his.intereſt; as if 
the hond was eſtabliſhed, the notes upon which his name 
appeared were at an end, 


« But where a perſon is unintereſted in the immediate 
« queſtion ; that is, at all events hable himſelf, he may be 
called to impeach that inſtrument upon which his name 
appears, as between other par tes.” 


Therefore where the plaintiff declared as an indorſce of 


a promiilory note drawn by Zeller Charlton, payable to the 
detendant, dated the 13th of June 1775; the defendant 
inſiſted, that the date of the note had been altered from 


the 34d to the 13th; and to prove it, called Fo/ter Charlton ; 


4 Burr. 222 5. 


„ —— 


Lord MHansſie admitted him, as at all events he was liable 
to pay the note. 


„ But though the law is laid down generally by Lord 
„un gte d (fupra) That no perion ſhall be admitted to 
« give a teſtimony to invalidate any inſtrument which he 
has ſigned; yet in the ſame caſe Juſtice Buller confines 
it only to ne. ctiable inſtruments; and this diſtinction is re- 
* cognized by Lord Kenyon, 3 Term Rep, 34; in which 
his Lordſhip mentions as an inſtance, that witneſſes may 
be called to give evidence againſt their own atteſtation, 
& the caſe of Folfe's will Fr ci v. Toliffe, 1 Black. Rep. 
«« 365): and fo one witnels has been allowed to prove the 

. | execution 
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cc execution of a will atteſted by three witneſſes, which 


ce the other two have denied. So that to negotiable in- 
« ftruments only the rule muſt be confined,” 


« So neither ſhall a perſon be allowed to give a teſti- 
cc mony as to the illegality of a tranſaction, in which a per- 
& ſonal truſt or confidence has been placed in him.“ 


Therefore where to debt on a bond the defendant pleaded 
the ſtat, 5, 6. Ew. G. againſt the ſale of offices, and upon 
the trial, the perſon who had been entruſted to make the 
bargain, and to keep it ſecret, was called as a witneſs to 
give an account for what the bond was given; Lord Helt 
refuſed to admit him, it being to abule and betray his 
truſt, 


Holt v. Tyrrell, 
Paſch. 3 G. 1. 

B. R. at bar, 
Bull. N. P. 284. 


7. On the ſame principle, in no caſe can the plaintiff = 


ce Or defendant be a witneſs in his own caule, as he is 
& moſt immediately intereſted ; therefore an aniwer in 
cc equity is of very little weight where there are no proofs 


cc in the cauſe to back it; but if there be but one witneſs 


ce againſt a defendant's anſwer, the court will direct a 
&« trial at law to try the credibility of the witne's; and in 
* ſuch caſe will order the detendant's anſwer to be read to 


6 the jury.“ 
Neither can they be witneſſes for or againft each other, 


But if a material witneſs for the plainuit be made by 
miſtake a defendant, the court will, on motion, give 
leave to omit him, and ftrike his name out of the record 
even after iſſue joined; for the plaintiff can in no ca'e ex- 
amine a defendant, even though nothing be proved againſt 
him. 


Therefore where on an information for a miſdemeanor, 
trover, the Attoiney General would have examined a de- 
fendant as a witneſs for the King, the court refuſed to 
admit him; he then entered a nz proſequ/, and then ex- 
amined him. Vid. Cofgrove v, Hill, ante 319. 


So where two were indicted for an aſſault, and one ſuh- 
mitted, and was fined one ſhilling, the C. J. admitted 
him as a witnels ſor the other. | 


But if any perſon be arbitrarily made a defendant, 1n 
order to prevent his teſtimony, it is ſaid, that if there 1s 
no evidence againſt him, he may be ſworn and examined 
as a witneſs : 1 quere, If there ſhould not be a verdict 


taken for him, as it 1s ſaid before, that a defendant cannot 
be a witneſs on either fide : and in this caſe it is ſaid, 
that if a material witneſs for the defendant in eje d ment 


223 be 
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t Sid. 441, 
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be made a defendant, that the right way is for him to let 
judgment go by default; for if he pleads, and hy that 
means admits himſelf to be tenant in poſleſſion, the court 
will not on motion afterward ſtrike out his name; but in 
ſuch caſe, if he conſents to let judgment go againſt him or 
fo much as he 1s in poſſeſſion of, there ſeems no reaſon why he 
ſhould wot be admitted as a witneſs for another defendant, 


„If an action is brought againſt one dtfendant for a 
s cauſe of action imul cum others, thoſe perſons may be 
« witnefles for the defendant ; but aliter, where they have been 
ce made parties to the ſuit,” 


In treſpaſs the defendant pleaded ain xon Se. for that 
Richard Mauſon named in the mul cum, paid the plaintiff 
a 2qinea in ſatisfaction; on iftue thereon, the defendant 
produced Mawſon, and Ch, Fu/?, Eyre admitted him as a 

ood witneſs ; for what he was to prove could not be given 
in evidence in another action, and in effect he was making 
himſelf liable by ſwearing he was concerned in the tret- 


paſs. 


But it was decided in this caſe, that if the plaintiff could 
prove the prone named in the /amul cum in the treſpaſs 
guilty, and parties to the ſuit, which muſt be by produce 
ing the original or proceſs againſt them, or proving an 
ine ffectual endeavour to arreſt them, or that the pro- 
ceſs was loſt, the defendant in that caſe cannot have the 
benefit of their teſtimony, 


8. But though intereſt is thus a complete objection ta 
the competence of a witnels, yet it is to be taken with 
ſome exceptions, 


i, In criminal proſecutions a party intereſted may be a 
witneſs, 


It was formerly held, That where a party liable to a 
civil cauſe of action preferred an indictment for the ſame 


caule of action, in order ta defeat it, that ſuch perſon was 
an incompetent witnets, 


And accordingly, in an information for a cheat, the 
caſe was that the defendant had a promiſe of a note for 51. 
from his mother- in- law, but by tome flight got her hand 
to one for 100l.; it was ruled by Ch, ut Holt, That the 
mother-in-law could not be a witneſs, being concerned 
in the event of the ſuit, for that if ſucd on the note for 
100l. a convidtion of the defendant on this indictment 
would influence the jurv, though the conviction could not 
be given in evidence before them. 


- 5 
LES . 
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So in an indictment for perjury in an anſwer in the ex- rey v. Nuner, 
chequer, by which the defendant ſwore that a note on 2 ra. 1043. 
which he had ſued the plaintift was to be put in ſuit, and * 2 
that there was no agreement by which he bound himtelf 2 Stra. 1104. 
not to ſue the plaintiff, who had filed an injunction-bill in 
the exchequer on that ground: Lord Hardwicke Chicf JA 


tice, refuſed to allow the plaintiff to be a witnets. 


But ſince theſe caſes, great light has been thrown upon rer La. Maut 

the diſtiaction between intereſt which affects the coinpe- bd. 

tency of a witneſs, and influence which only goes to his N u, 
credit. In the caſe of Rex v. Bray, Hill. 1730, Lord Hard- 

wicke ſhook the authority of the King v. /J"viting, and that 

of the King v. Nun:z, which he himtelf had decided; and 

afterwards, in the caſe of the King v. Brovghtion, 2 Stra. 

1229, C. J. Lee over-ruled the caſes of R:x v. /Phiting, 

Rex v. Nunes, and Rex v. Ellis, above cited, | 


The rule therefore as laid down by Lord Mansfield, was, 
« That the queſtion in a criminal proſecution being the 
s ſame with a civil cauſe in which the witneſs was in— 
© tereſted, went generally to his credit, unlets the judgment 
& in the proſecution where he was a witneſs could be 
& given in evidence in a cauſe in which he was intereſted:“ 
in which caſe, I conclude he would be incompetent, 


Therefore an action on an uſurious contraò, to prove A%rons g. 6. 
the uſury, the borrower of the money was called: after having v. uno. 
proved the uſury, he was objected to as incompetent, wile/s 4 Butt. 2257 
the repayment of ih, money was proved, and that he was hof com- 

tent to prove the repayment of it; but it was reſolved. That sh⁴nex 140 

e was a competent witneſs to prove pay ment of the money bare. 
borrowed ; for what he ſwore in this action, nor the reco- 1. 633. 
very, could not be evidence in an action of debt for the Sie. 
money; and it was alſo held. That he was competent to 

rove the uſurious tranſaction, though it would be liable to 
a different conſideration, I/ the de/endani could produce the 
ſecurity, or prove the debt unpaid. 


&« But though it is ſaid that in the King v. Bray, ſupra, it 
* was firſt held, That a perſon intereſted was admiſſible as 
* a witneſs, yet that ſeems not correct; for in many caſes 


* before that time, a perſon intereſted was admitted as a 
6 witneſs in caſes of neceſſity.” 


For where in an indictment for a cheat done to J. S. R Nia Kan- 
by impoſing upon him a quantity of beer, mixed with ney. 
vinegar and grounds of coffee, for port wine; Ch, Juf?, NK, 255. 
Ho. I1 ed §. be 5 ( | Ks, A Mich. 2 Ann. 
o/t allowed F. S. to be a witneſs to the fact on the trial; 
for that in ſuch private tranſadions nobody elite gould be 
a witneſs to the circumſtances of the fact but he who tut- 


fered, 
"4 8 | So 
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Rex v. Moife. 
1 Stra. gos. 
Trin. 10 G. 2. 
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So on an indiꝭ ment for tearing a note, whereby the de- 
fendant promiſed to pay A. B. ſo much; 4. B. was pro- 
duced as a witneſs; he was objected to on the ground that 
he was ſwearing to ſet up his own demand, becauſe that if 
the defendant was convicted, the court would compel him 
to give a new note; but Ch. Juſt, Pratt admitted him. 


So in this caſe it was faid by C. J. Holt, That if a wo- 
man give a bond or note to a man to procure her the 
love of J. S. by ſome ſpell or charm: that on an indit- 
ment for a cheat, ſhe ſhall be a witneſs, though it goes to 
invalidate and deſtroy the bond or note; for the nature of 
the tranſaction admits no other evidence, 


2. 4 ſecond deſcription of perſons intereſted who are 
& legal witneiles, are thoſe who by flatute are declared to be 
« fo, notwithſtanding the intereſt : or thote whom the 
policy of itatutes giving them an intereſt requires to be 
„Jo admitted.“ | 


1. As by ſtat, 27 G. 3. c. 29. © It is enacted, That in 
te aQtions on penal ſtatutes, wbabitznts of any place or pariſh 
« are good witneſles to prove the offence, notwithſtanding 
« the prnaity be giden to the paor, or atherwile for the benefit of 
6 the par iſh or place, provided the penalty does not exceed 
« twenty pounds,” | 


2. The inhabitants 6f the county at large being bound 
to repair bridges except where any perion is obliged to 
repair ratione teu, in Which caſe the inhabitants of the 
county could not be witaclies on indictments for got 
repairing them; it was therefore enacted by ſtatute 
1 Ann, 18. That on all ſuch indictments, either in 


„ the courts at /Y/min/tcr, or at the Duarter Se/frons, the 
/ , — 


« evidence of the inhabitants, being credible perſons of 
te the town, corporation, county, or riding in which ſuch 
& decayed bridges or highwavs leading to them lie, 
& ſhould be taken and admitted in all ſuch caſes,” 


3. By ſtat. 8 G. 2. c. 16. / 15. it is recited, © That no 
« perſon inhabiting within the hundied could be admitted 
« as a witnets for or on behalf of the ſaid hundred on ac- 
ce tions brought againſt them on the ſtatute of Hinten; it 
* therefore enacts, that all ſuch perſons may be witneſſes 
4 in ſuch actions.“ 


4. By flat. 3 & 4 FF. 3. c. 11. it is enacted, . That in 
all actions brought in the courts at / ier, or at the 
« aſſiges for money mi- ſpent, or taken by the church- 
« wardens or overicers of the poor, that the evidence of 
6 the pariſhioners, others than ſuch as take alms, ſhall be 
taken and admitted.“ 


5. On 
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8g. On an indictment for perjury, if the indiAtment is at 2 Hawk, P. c. 
common law, the party injured may be a witneſs (ante) but 433. 
where the indictment is on the Hatute the party injured can- 
not, ſor the ſlatute gives him 10l, 


6. But the law has admitted many perſons to be wit- 
neſſes, whom intereſt might otherwiſe incapacitate, as in 
caſes of offences, for which a reward is given; as ſtatute 
4 & 5 V. 3.c. 8. for apprehending highwaymen; 5 Ann, 
31. for apprehending burglars, &c. notwithſtanding which 
the proſecutors and perſons apprehending thoſe guilty of 
theſe offences, are good witneſſes on the indictments 
againſt them. 


So where the indictment was againſt a Roman Catholic Rex v. Dylone, 
prieſt for aſſiſting in celebrating maſs : the proſecutor was _ Welt, Try 
produced as a witneſs, but was objected to, a reward being g,no, N. P, 
given to any perſon who ſhall convict a Popiſh biſhop or 257. 
prieſt of that offence : but Lord Mansfield over-ruled the 
objection, and ſaid it was the conſtant practice to admit 
the proſecutors on an indictment for a highway robbery 


or burglary, though they are entitled to the reward, 


3. © A third caſe in which a party intereſted may be a 
witneſs is from neceſſity, where no other evidence can rea- 
& ſonably be expected to be had.“ 


As in an action on the ſtatute of Minton againft the Bull. N. P. 289. 
hundred, the perſon robbed may be himſelf a witneſs, 
Vid. Preamble, & 15, ſtat, 8 G. 2. c. 16. ante 712. 


So the party eſcaping may be a witneſs to charge the Rex x Ford. 
oler with an eſcape; for it is a matter privately tranſ- 3 Salk. 690. 
acted between the party and the officer, of which there 
could be no other evidence. | 


So where the queſtion was, whether the defendants had Rex v. Phipps & 
a right to be freemen ? though it appeared there were com- Archer, Cambr, 
mons belonging to the freemen, yet an alderman was ad- CG = 
mitted to prove them no freemen, it appearing that none I FEI 
but aldermen were privy to the tranſactions of the corpo- 


ration reſpecting the making perſons free. 


So where the queſtion was, whether the maſter had de- Eat India Com- 
ſerted the ſhip Se, without ſufficient neceſſity * a ſailor , v. Goſling, 
. - 16 Geo. 2. 
who had given bond to the maſter (as a truſtee for the Bull. N. P. 289. 
company) not to deſert the ſhip during the voyage, was 
admitted an evidence for the matter ; it appearing that all 


the ſailors had entered into ſuch bonds. 


So where a ſon having a general authority from his Avon. 
father to receive money, received a ſum of money belong- Salk. 289. 
Ing to his father, and gave it to the defendant ; in trover 
for 
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for it by the father, the ſon was held to be a good witneſs 
by C. J. Holt, his teſtimony being corroborated by other 
circumſtances, | 


4. A fourth caſe in which a witneſs intereſted may be 
admitted to give his evidence is grounded en the uſage of 
etc tra, and the uſual mode of buſineis.“ 


As a porter ſhall be an evidence to prove the delivery of 
goods; a banker's clerk the payment of money, 


So where a banker's clerk had overpaid a vill, on af- 
ſumphit brought for the money by the banker, the clerk was 
ex neceſſitate, and from the uiage of trade admitted as a wit- 
neis, though in cale the moncy had not been recovered, 
he muſt have made it good, 


So a factor who made the agreement was held to be a 
good witneſs te prove the delivery of goods according to 
agreement, though he was to have a thilling in the pound; 
for he was a mere go-between, and ſo might be a witneſs 
for either party. 


5. A fifth caſe in which an intereſted perſon may be a 
& witnels, is where the party has become intereſted by his 


„ own act, after the party who calls him as a witneſs has 


& a right to his evidence,” 


As where in aſſampſit on a policy of inſurance, the de- 
fendant (the underwriter) produced one Bowden as a Wits 
neſs, he had been the braker employed by the plaintiff to get 
the policy eſtected, and after it had been ſo underwritten by 
the defendant, he underwrote it himſelf ; on this ground he was 
objected to (ante fol. 505); but he was nevertheleſs held 
to he a competent witnels: for having been employed as 
broker, from the nature of his fituation he was the beſt 
witneſs that could be of the tranſactions ; and therefore he 
ſhould not be allawed to deprive the parties of the benefit 
of his teſtimony by any act of his own; particularly as ſo 
by colluſion with the atfured, by putting his name on the 
policy, he might defraud the other underwriters, by de- 
priving them of the benefit of his teſtimony to facts which 
might avoid the policy, 

So if a perſon be a witneſs of a wager, upon which an 
action is brought; if he has laid a wager on the fame 
matter at the ſame time, he is not admiſſible as a witneſs; 
but if the wager was laid by the witneſs afterwards, he 1s a 
good witneſs. 


So on an indictment for an aſſault, it was proved that 
the proſecutor had laid a wager that he would convict the 


defendant, he was held to be a good witneſs, though it 
went to his credit. | 174 
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6, * A party intereſted may be a witneſs where his in- 
& tereſt is very remote or trifling.” 


As in the caſes (ante fol. 705.) 


So in this caſe, which was an information quo warrants, 
for taking one penny per chaldron on all coals brought 
into Londen ; the defendants preſcribed for the duty ; free- 
men were admitted to prove the preſcription, it appearing 
that all the profits went to the mayor and ſheriffs, though 
they had it for the benefit of the corporation of which the 
freemen are all members ; yet they having an intereſt ſo ſmall and 
ſo remote, were held to be admiſſible witneſles, 


So if the intereſt is trifling.“ 


On an information quo warrants againſt the defendant 
as mayor of Tintagel, iſſue was joined on this cuſtom, viz. 
That at a court-leet, annually holden on the joth of Oc- 
tober, the mayor for the year enſuing is to be cholen, and 
for that purpoſe two elizors are to be nominated, one by 
the mayor, the other by the town-clerk; theſe clizors are 
to nominate twelve jurors, who are to preſent the mayor 
for the year enſuing, and in caſe the town-clerk refuſe to 
nominate his elizor, that then the mayor may nominate 
the ſecond elizor ; the town-clerk did not nominate, upon 
which the mayor nominated P. Hoſfins : this man, and 
another, who had ſerved as a juror, were offered as witneſſes 
at the trial to prove the cuſtom, but rejected in tote as in- 
competent: but per Lord Hardwicke, on a motion for a new 
trial which was granted, The having an elizor is intended as 
a franchiſe in the borough ; but in the elizor himſelf it is only 
an authority, and the execution of it paſt and over, He ſaid he 
knew no caſe where a man who has acted under a bare au- 
thority has been refuſed to prove the execution of it: 

erſons who have been themſelves in office are often cal- 

d to ſhew what the uſage is, what they did when in of- 


fice; and yet, if their acts are not legal, they are liable to 
informations quo warrants, 


And in the laſt caſe, Ld, Hardwicke recognized this caſe as 
good law, viz. that in an ifſueto try whether by the cuſtom 
of the manor, the tenants were to pay fines to the heir or 
ſucceſſors of the lord during his minority, and be re- ad- 
mitted upon the death of the laſt admitting lord, the fleward 


was admitted to prove the cuſtom, though he had fees on the 
gam://ton, 


So a perſon who had ſold an eſtate without any cove- 


nant for good title or warranty, was allowed to be aywit- 
nels, to prove the title of the vendee. 


7. © And 
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7. % And laſtly, However a perſon may be intereſted, if 
te before he gives his teſtimony he parts with his intereſt 
& by a releaſe or otherwiſe, he is reſtored to his compe- 
© tency.” 


As a legatee is a good witneſs againf? a will, for he ſwears 


againſt his own intereſt, which he parts with by impeach- 
ing the will. 


So a legatee by a releaſe is a good witneſs to eſtabliſh a 
will. 

So in this caſe [ante fol. 514) where the broker who had 
alſo underwritten the policy, was called as a witneſs, and 
was objeRed to on the ground, firſt, That he expefed to be 
called on for part of the expence of defending the action, in which he 
was called as a witneſs ; and ſecondly, That he had joined the 
defendant and the other underwriters in a bill in the ex- 
chequer for a diſcovery of matters reſpecting the policy, 
and for avoiding the ſame, which bill was then depending, 
and to the expences of which he was liable; it was A 
judged, That the defendant executing to him a releaſe of all cofts 
at law and equity, paying the plaintiff his coſts at law and equity, 
and precuring the h in equity to be diſmiſſed, reſtored him 
complctely to his competence, 


So where in ejectment by a deviſee under a will, one 
Hearle who was named executor in the will, and was alſo 
deviſee of a reverlionary intereſt expectant on an eſtate 
for life, in ſome copy hold lands part of the eſtate deviſed, 
was called as a witneis on the part of the plaintiff to prove 
the ſanity of the teſtator, which was impeached by the 
defendant : to obviate the objection of intereſt, he bad ſur- 
rendered his eſlate in the lands 19 the uſe of the heir at law, but 


He had refuicd to accept it: it was refolved, that by part- 


Mater; 7 f. v. 
Drayton. 


ing with his intereſt his competency was reſtored, nor 


ſhould the heir, by reuſing ts accept the ſurrender, deprive others 


of the benefit of his teſtimony, 


But in this caſe, in an action qui tam for uſury againſt the 
defendant, who was athgnee of Lightfoot a bankrupt ; Light= 


aTexm Rep. 496. foot was called as a witnels ; On his voire dire, he confeſſed 


that he had not obtained his certificate, nor repaid the 
money, but that the defendant had proved the debt under 
his commiſſion ; Light/oor offered a releaſe of all claim of 
allowance, ſurplus, &c. to his aſſignees, but he was 
nevertheleſs rejected as incompetent ; for, notwithſtand- 
the releaſe, the defendant might ſtill arreſt him for the 
whole debt at law, 


- 
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2. Of Perſons inadmiſſible as Witneſſes from Situa- 
tion, as ſtanding in ſome Relation to the 
Parties in the Cauſe. 


Theſe are, 1. Counſel and attornies: 2. Huſband and 
wife. 


1. How far Counſel and Attornies may be Witneſſes. 


1. Counſel and attornies ought not to be permitted to dif- 
cover the ſecrets of their clients, though they offer them- 
ſelves for that purpoſe ; and this is the privilege of the client, 
not of the counſel or attorney; for it is contrary to the 

licy of the law to permit any perſon to betray a ſecret 
with which the law has intruſted him, 


2. © But the rule now laid down is confined to cafes only 
& in which the facts, to which the counſel or attorney 18 
& called have been communicated to him in the courſe of buſineſs, 
« in inſlrufting bim profeſſionally reſpecting the cauſe, 


For 1ſt, *© A counſel or attorney may be called to prove 
« any fact or matter which they knew before their retainer ; 
&« for as to that matter, they are in the ſame fituation with 
& other perſons.” 


2. They may be called to prove a fad of their own 
&nowledge, of which they might have had knowledge with- 
out being counſel or attorney in the cauſe. 


As if the queſtion was concerning a razure in a deed or 
will, they may be examined to the queſtion, whether they 
ever ſaw ſuch deed or will in a different plight, for that 1s a fact 
of their own knowledge ; but they ſhould not be examined 
as to any confeſſions their client may have made to them 
reſpecting it. 


So if they are to be examined as to the true time of the 
execution of a deed. 


So where in ejectment brought on an agreement, to which 
the defendant's attorney was a witnels, he was ſubpœnaed, 


but refuſed to give evidence; in conſequence of which the 


plaintiff was nonſuited : The court granted an attach- 
ment againſt him; for a perſon atteiting any inſtrument is 
bound to prove its execution; nor is ſuch incompatible with 
his ſituation as attorney for the oppoſite party. 


La this caſe on an indictment for perjury, in an anſwer 
in 9 it was held, That his attorney who was with 
the defendant when he took the oath, could not be ad- 
mitted to prove the identity of the perſon, and the fact 
of his taking the oath ; but it is ſaid by Lord Mansfie'd, 
Cowp, 840, and Bull, N. P. 284, to be otherwite : on the 


ground 
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ground that ſuch is a collateral matter, and not eommu- 
nicated to him by his client profeſſionally, but a fact 
which he might know of his own knowledge. 


3. So neither ſhall the attorney be obliged t produce 
&« papers, or ſuch like, which may have been delivered to 
«* him by his client, as evidence againſt him; for ſuch would 
&* be equally contrary to the policy of the law.” 


Rex v. Dixon. Therefore on a motion for an attachment againſt the 

3 Barr. 1687. defendant, for not producing under a ſubpœna duces tecum, 
certain vouchers which one Peach a client of the de- 
fendants, had produced before a maſter in chancery; and 
this ſubpœna duces tecum, was for the purpoſe of foundin 
a proſecution for forgery againſt Peach; Lord Mans/ield — 
the reſt of the court held clearly, That he was not only 
not bound to obey the ſubpœ na, but that on receiving it, 
that he ſhould have delivered the papers over to his client, 


4. So the facts to which the attorney is bound not to 
& diſcloſe muſt be communications made by the client pending the 
* ſuit, as inſtructions to him in the conduct of it; for if 
matters are diſcloſed to him ter the end of the ſuit, though 
* they reſpect it, he may be called on to give evidence of 


* thele,” 
Coden v. As where the preſent defendant had brought an action 
. againſt the preſent plaintiff, on a promiſſory note for 
431. a 4 and had obtained an interlocutory judgment, and 


executed a writ of inquiry, but had compromiſed it be- 
fore execution, by taking part of the money from the 
plaintiff, and his warrant of attorney to confeſs a judg- 
ment for the remainder. Before this became due, Ken- 
arick told Allen his attorney, that he was glad it was ſettled, 
for that he had only given . 10 for the note, and that he 
knew it was a lottery tranſaction. This action was therefore 
now brought to recover back the money paid by Cebden 
on ſettling the firſt action. on the ground of want of con- 
fideration for the note; and its being known to Kendrick 
when he took it, Allen was called as a witneſs and objected 
to; but Lord Kenyon admitted him, holding tke above dit- 
tinction as to the mode and time of the communication; 
and the court of KX. B. on a motion for a new trial con- 
curred in the diſtinction. 


5. And this privilege is ſtrictly confined to perſons act- 
© ing in the ſituation of attornics or counſel in the cauſe, 
ce and cannot be extended to others, though profeſſionally 
&« and confidentially employed.“ 


Wilſon v. Raſtal! For where in an action againſt the defendant, for bri- 


4 Term Rep, bery at the election for Newark-upon-Trent, by himſelf 


** and his agents, one of whom was one V. Handley: VV. 
Handlcy 
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Handley was called and examined as to certain letters re- 
ceived from the defendlant reſpecting the election: Theſe 
letters were proved to he in the hands of Mr. B. Handley, 
an attorney: he was called, and proved that he had re- 
ceived them from a Mrs. Handl, who had them from V. 
Handley; but V/. Handley knew of his having them, and 
defired him to deſtroy them, He further proved, that he 
was not concerned as attorney for H. Handiy (nor could 
he, being under-ſheriff) in any cauſe whatever, neither 
had he employed any attorney for . Handley, but that 
IV. Handley had conſulted him con/1dentially in his profeſſion; and 
had applied to him before and after the receipt of the letters: that 
he conſulied both wih I, Handley's attorney by his direction, 
and with VV. H. himſelf : and that theſe letters were communt= | 
cated to him in conſequence of the defendant's conſulting him pro- 

feſſional.y : the court held clearly, That B. Handy was not 


privileged as an attorney to withhold the letters as evi- 
dence on the trial, 


PFF 


4 


And the attorney or counſel is not only prevented from Per Baller aft. 
diſcloſing any matter communicated to him by his client, = —. 8 
where the action is againſt is client, but cannot give evidence 
of it in any caſe whatcyer ; therefore it was agreed in the ö 
laſt caie, that had B. Handiey been confidered as the at- 
torney of V. Handley, that he could not have given the 


letters in evidence ag,,õ Raſtall, 


6. But an attorney may be called merely to prove his 
client's hand-writing to a note, or ſuch inſtrument, as I 
have ſeen in practice. 


7. And this privilege of not being compellable to di- Ducheſs of 
vulge ſecrets proteſhonally diſcloſed to them, is confined to N utrag four 
the attornies and counſe! only, and does not extend to perſons 243 
of other profeſſions: For where on the trial of the Ducheſs 
of King /ton, Sir Ceſar Hawkins the ſurgeon was called to 
ſpeak to ſome matters wherein he had been employed as a 
{urgeon by the Ducheſs, and obje ed to ſpeak to them, 
he was ordered by the court to do it, they holding that he 
had no ſuch privilege, | 


2. How far Huſband and Wife may be Witneſſes. | 


I. Theſe being one perſon in the conſideration of the Co. Lit. 6. b. 
law, and their intereſts abſolutely the ſame, they cannot be 1 
witneſſes jor each other, nor againſt each other, on account of 
its being likely to create diſputes, and ſo againſt the po- 
licy ot marriage, 


In this caſe which was an action by the plaintif} as a Bentley v. Cook. 
Feme ſole for goods fold, &c, the defendant called the bu/- Trin. „ 3. 
. ; | 3 . ; dot 
band as a witneſs to prove that he was a married wonun; he = * * 
was 
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was admitted, and the plaintiff nonſuited; but the court 
ſet aſide the nonſuit, holding him to be an inadmiffible 
witneſs. 


e. © And this rule is founded on the policy of the law, 
not on the ground of zintere/?.” 


For where in an action againſt the ſheriff of Monmouth, 
to recover certain houſhold goods, taken by him under 
an execution againſt J. Lewis; on the ground that theſe 

s, under the marriage-ſettlement of F. Lewis, had 
been ſettled to the ſole and ſeparate uſe of J. Lewis's wife: 
and the action was by the executor of the ſurviving truſ- 
tee: J. Lewis was called as a witneſs, and was admitted on 
the ground that he came to ſwear againſt his own intereſt ; as by 
ſhewing the goods not to be his own, he was prevented 
from diſcharging by them the execution againſt himſelf ; 
but the court held, That he was inadmiſſible, as coming to 
give evidence on a matter reſpecting the intereſt of his 
wife; and that intereſt made no part of the queſtion, which 
was general, that in no caſe huſbands or wives could be witneſſes 
for or againſt each other. 


3. © So in queſtions tending to criminate the huſband, 
t the wife is an inadmiffible witneſs; and vice verſa,” 


Therefore where the queſtion was concerning the ſet- 
tlement of a pauper, which ſettlement was claimed as being 
the wife of James Hhitchead; the marriage was proved, 
but it was infiſted on the other fide that J. W. had a for- 
mer wife (Ellen) living : he denicd that he ever was mar- 
ried to Elen; upon which it was propoſed to call her : But 
ſhe was held clearly not to be a competent witneſs, for her 
evidence went to criminate her huſband, by proving him 
guilty of bigamy ; ſhe therefore was rejected. 


But where on an indictment a woman was called as a 
witneſs, ſhe was aitked if ſhe did not expect that the con- 
viction of the priſoner would not contribute to procure 
her hutband's pardon, who was then under a capital cons 
viction? ſhe ſaid „he boped it mig ht: this it was held went to 
her credit, not to her competence. This witneſs was Mrs. 
Perreau, whote huthand had been convicted on the evi- 
dence of Mrs, Rudd. | 


But this rule admits of ſome exceptions, 


As 1. In caſes of high treafon, the wife may be ad- 
mitted as a witnels againſt her huſband, hecauſe the tie of 
allegiance 1s more obligatory than any other, 


2. By ſtat, 5 Geo. 2, 30. the wiſe of a bankrupt may be 
examined as a witneſs touching his eſtate ; but not as to 
any 
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any thing further reſpecting his bankruptcy : nor as to 
the a& of bankruptcy where or how committed, | 


3. On an indiftment on 1 Jae. It, for marrying a ſecond Rull. N. P. 29 
wife, the firſt being living, the firſt wife cannot be a witneſs, 
but the ſecond may ; tor the ſecond marriage 1s void, 


4. A woman taken away by farce and married, may be a Fullwood's caſes 
witneſs againſt the huſband, under ſtat, 3 H. 7. c. 2. againſt Cre. Car. 438. 
the ſtealing of women; for a contract obtained by force 
has no obligation 1n law. 


5. In caſes of perſonal torts by the huſband againſt the 
wie, ſhe may be admitted as a witneſs againſt him; and 
vice ve ſa, 


In Lord Audig's caſe, the wife was allowed to give evi- Lord Audley's 


dence again the huſband, to prove his aſſiſting in a rape cafe. 
on her, Hutt, 116, 


So in an inditment againſt the huſband for an aſſault Rex v. Azire. 
on his wife, Lord Raymand admitted the wife to be a wit- Nr. 933- 
neſs againſt him, on the authority of the laſt caſe, 


So the wife is always permitted to ſwear the peace 2 Hawk. P. c. 
againſt her huſband : and her affidavit has heen permitted 432% 
to be read on an application to the court of King's Bench, 17997 e 
for an information againſt the huſband, for an attempt to Bull. N. p 287, 
take her away after articles of ſeparation: and it would Rex v. Mary 
be ſtrange to permit her to be a witneſs to ground a proſe- _ 5050 
cution on, and afterwards not permit her to be a witnels g 
on the trial. 


6. In acfient between other parties, the wife has been 
permitted to give evidence to diſcnarge one of the par- 
« ties, by charging ber huſband,” * 

As in an action for wedding- clothes furniſhed to the wife, Wimams v. 
and brought againſt the huſband: The defence was, that Ichufon. 
they were furniſhed on the credit of the wife's father; * _ 3 
and to prove it, the wife's mother was called and allowed, 

though it went to charge her hutband. 


« So her declarations have been admitted as evidence to 
„ charge the huſband.“ 


As where it was for nurſing the defendant's child, the Aden. , 
Cb. Fuft, allowed the declarations of the wife, that ſhe had 1 S 527» 
agreed to pay four ſhillings a week, as good evidence to 


charge the huſband ; ſuch matters being uſually tranſacted 
by women. 


« But it ſeems doubtful if this laſt caſe is law, and if 
the exception ſhould not be confined only to caſes where 
1 «the 
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te he action is between other parties; for in fact to admit 
« the declaratious of the wife to third perſons as evidence 
*© againſt the huſband, is admitting her teſtimony againſt 
ce the huſband, and ſo it has been held.“ 

Kerſlake v. Shep> As where in treſpaſs for taking dung: on the croſs-exa- 

yu AS 1780. mination of a witneſs, a queſtion was aſked tending to 
ſhew that the p'aintif*s wife bad acknowledged that the dung 
had been /old by the plaintiff to the defendant ; this queſtion was 
objected to, as it was making the wife evidence againſt 
her huſband. 7u/?. Nares was of that opinion, and rejected 
the evidence. | 


Hill v. Hill adm. So in an action for wages earned by the wife of the 

z Sera, 1092. plaintiff from the defendant's inteſtate, the Ch. Juft, would 
not allow the wife's owning the receipt of /. 20 to be 
given in evidence againſt the huſband. 


Co. Lid. 6.4: 4+ But no other relation ſhall exclude perſons from 
e being witneſſes, though their ſituation may go ſomewhat 
“to their credit,” 5 


Hill v. Woed 1. In an aQtion of aſſault, a woman was called to 
TS Maid- prove the caſe: the counſel for the defendant aſked her 
MSS. 799 on her wore dire, if he was net wife to the plainaiff ? the an- 
ſwered no; ſhe was then aſked if ſhe did not live with 
him as his wife? This queſtion was objected to, as it could 
0 only to her credit, not to her competence; and there- 
ore could not be aſked on a voie dire; and it was ſaid, 
that Lord Kenyon had fo ruled it at the laſt ſittings: Juſtice 
Could was of that opinion, and that ſhe might have re- 
fuſed to anſwer it ; whereupon ſhe was examined in chief: 
but another witneſs being afterwards called, the judge 
ruled, that he might be aſked if the former witneſs and 
the plaintiff did not live as man and wife ? 


2. In the caſe of parents and children it is the ſame, 


Commirs v. As where in an action for refuſing to admit the plain- 
Mayor and Bor- tiff to the freedom of the corporation; at the trial the 


— queſtion was, Whether there was a certain cuſtom in the bo- 


Sayer Rep. 43. reugh to entitle the eldeſt ſons of freemen to their free- 


4 Wit 332. dom? under this the plaintiff claimed to be admitted, 


the corporation inſiſting that it was only by ſervitude 
and whether the plaintff*s father, who had obtained his 
freedom by ſervitude, was an inadmiſſible witneſs to prove 
the cuſtom ? Per Ch. Juſt. Lee, Mere relationſhip, how 
near ſoever, does not go to the competency of a witneſs, 
unleſs there be a veſted intereſt in the matter in queſtion ; 
though it may go to the credit of the witneſs. In the 
preſent caſe, the father had no intereſt in the matter in 


queſtion, nor could he at any future time become _ 
reſted, 
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reſted, the freedom of the corporation not being tranſmiſ- 
ſible; it rather made his franchiſe leſs valuable, by open- 
ing it to others who might claim as the ſon did. 


How far a father and mother may be admitted to prove 
the legitimacy of their children, it is ſettled, 


That the declarations of a father or mother ſhall never per Lord Mans- 
be admitted to baftardize the iſſue born after marriage; but firld, Cowp. 592. 
_ may be witneſſes to prove when the Yor was born, and 
to ſhew whether it was born before or after marriage: So 
neither ſhall they be permitted to prove want of acceſs 
or no connection; for ſuch would be ind ecent, immoral, 
and impolitic. 


« But they may be in all caſes witneſſes to prove the 
« legitimacy of their children,” 

As in Pendrel v. Pendrel, coram Raymond; which was an Bull. N. P. 287. 
iſſue out of chancery, to try whether the plaintiff was heir te = vg 
to T. O. the marriage and birth being admitted by the 
order, the mother was admitted to prove that the Laber 


had acceſs to her. 


So in Lomax v. Lomax, the mother was admitted to Ibid, 

rove the marriage : and in an ejectment againſt Sarah 
Brodie, at Hereford, 1744. Justice Fright admitted the fa- 
ther to prove the daughter legitimate, her title being as 
heir to her mother, 


3. Of Perſons inadmiſſible as Witneſſes, on account 
of Crimes, or being ſtigmatized by Law. 


Theſe are, 1, On account of conviction for certain 
crimes to which the law has annexed the puniſhment of 
infamy : 2d. On account of religious tenets or principles 
which deftroys their credit in a court of juſtice, 


1. Of Perſons infamous, on Account of Conviction 
by Law for Crimes. 


1. The crimes of this deſcription are treaſon, felony, Co, Lit: 6. 
and what is denominated crimen fa; as perjury, forgery, 
or the like: for where a man is convicted of theſe glaring 
crimes, his oath is of no weight, 


So if attainted of a falſe verdict, or of a conſpiracy. wia. 


But outlawry is no diſqualification of a witneſs, for ſuch Co. Litt. 6. 
is puniſhed by loſs of property only, not of reputation; 
and ſo does not affect their credit as witnefles, 
3A 2 On 
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On a rule for an attachment Ni, granted on the affi- 
davit of the defendant, the other party ſhewed for cauſe, 
that the defendant had been convifted of forgery, and ſtood 
in the pillory, and produced the record, and an affidavit 
of the identity of his perion, Per Cr, The rule muſt be 
diſcharged ; for we cannot ſuffer the affidavit to be read. 
So in another cate, the afhdavit of one convicted of for- 
gery to hold a de fendant to bail, was refuſed to be read. 


So a perſon convicted of a conſpiracy, is an inadmiſhble 
witneſs. 


2, The common puniſhment that marks the crimen ſalſi, 
is being ſet in the pillory ; and therefore anciently the 
held, that no man who had been ſet in the pullory could legally 
be a witneſs ; but the cigour of this rule is now abated, 
and It 15 now held, F 


That it is the conwi77on of the crime, not the nature of the 
puniſhment, which makes the party infamous; and there— 
fore where the witne's had been convicted of burratry and 
Fred, but not ſentenced to. Rand in the pillory, that he 
was incapacitated trom being a witneſs on account of the 
inſamy of the me. 


5 So the magnitude of the crime makes no difference; 
for a perſon convicted of petty larceny is equally infa- 
c, and as fuch as inadmiſiiole a witnets as one con- 
victed of grand larceny; tor both are felony : but it is 
|, by ſtar. 31 G. 3. 36. That à conviction 
er petty larceny hall not lucapacitate a man from being 


2. Fut if a perſon be convicted, and have an infamous 
judgments 4s to Hand in the pillory ex Fr. it is not ne- 
ceitary that he Haul have actually ftod there; for it is the 
dGeament to Rand there that readers him infamous, not 


" * % 7 = {> r\'nl:! 15 ment 
ih LS aff, 14 ini elt: 
8 * 


-, But a zereral pard:n reſtores the competence of a 
© Witness of this deteription, under the following diſtinc— 


That where the dijabiiity of being.a witneſs is part of the 
jul/rmont , there the King's pardon ſhall not remove 


1 
* 


i (as in the cale of perjury on the ſtatute) ; for by the ſta- 


+ © 1 * 1 1 * 
tat 6 3% a2 * 1 81 


the punithment that the perſon be infa- 
[ 


mous, and lo.c the credit of teſtimony; therefore if a per- 
ton be convicted under the ſtatute, the King's pardon can- 
not reftore him: But where the diſability is a conſequence of 
the judgment, in ſuch cate the King's pardon ſhall reſtore 
the perion to his competence of being a witnels : 3 
the 
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the indictment is for perjury at common-law, in ſuch caſe 
the King's pardon ſhall reſtore the party, for the infamy 15 
the canſequence, not a part of the puniſhment, 


But a pa:don by act of parliament will reftore in all 
caſes: and a burning in the hand amounts to a ſtatute- 
pardon. 
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2 Sa'k, 689. 
Bull. N. F. 292 


6. And as to how theſe obje ions are to be uſed at 


trials, it is ſettled, That where a witneſs has been pardon— 
ed, and afterwards is called as a witneſs and ohjected to, on 
ground of his having been convicted, he mult produce his 
pardon under the great ſeal ; for ictters under the King's /ipn 
manual are not tufficient, being rather evidence of the 
King's intention to pardon than a pardon itſelf. 


So the party who would avail himſelf of the incompe— 
tency of the witneſs, on account of a conviction, ought 
to have a copy of the conviction ready to produce in court. 


7. © But it ſeems that the afſidavit of a perſon ſo con- 
e victed, may be read in the caſe of the perton himſelf 
„ where he is a party,” 


For where the defendant had been conviced of perjury, 
and in a ſubſequent caſe of a judgment againft him, it was 
moved to let it aſide on his aſhdavit, and it was oppoſed 
on the ground that he was convict of perjury; but per 
Holt, Muſt he therefore ſuffer all injuſtice, and have no way 


to help himſelf: and he allowed the atlidavit to be read ac- 


cordingly. 


But it can only be read in dee, of a charge, not in p- 
port of a complaint, 


8, As to how far a particeps criminis is a good witneſs, it 
is icttled, 


That a partzeeps crimints is a good witneſs in many caſes: 
as for the plaintiff in tretpats, though ke 1s left out on pur— 
pole to make him a witnels; and a recovery againſt the de— 
fendants in the action is a good bar as to him, 


Therefore in an information for bribery at an election, 
brought on ſtar, 2 Ges. 2. the perton bribed, and who had 


taken the hribery-Oath, was called as a witnets : he was ob- D 


jected to as a particeps crimimis, and on the cround-that the 
tendency of his evidence was to aifcharge himſelf. as the 
ſtatute exempts from the penalty any perſon ditcovering 
another guilty of the offence : Bur it was held, That a 
particeps criminis was in many caſes a good witnets, even 
to obtain a reward or pardon for himſelf; and beſides, that 
unleſs a farticeps crimints was admitted as a witnets, the 
ſtatute would be of no avail, as ſuch tranſactions are ge- 
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nerally matters of ſecrecy : and Fuff. Deniſon cited a caſe, 
wherein Ch, F. Eyre admitted ſuch a witneſs, 


So where a clerk had embezzled money and notes of 
his maſter, which he had laid out with the defendant in ille- 
gal inſurances in the lottery: On an action brought by 
the maſter, he was allowed, on receiving a releaſe, to be a 
2 witne(s, to prove that the nioney and notes had been 

o diſpoſed of by him. 


In criminal proſecutions, according to the opinion of ſome, 
a particeps cr:mmis can only be a witneſs in two caſes, 
viz. if he be actually pardoned, or if he has no promiſe 
of pardon : but others have holden, that ſuch a promiſe 
will be no exception to his competency, but only to his 
credit; therefore in Ses cafe, the court refuſed to let 
a witneſs be examined on a veire dire, whether he had fuch 
a promiſe or not. 


2. Of Perſons infamous, on Account of their Re- 
ligious Tenets or Principles. 


Perſons of this deſcription are rejected, on the ground, 
that as it is neceſſary to have reſource to the ſanction of 
an oath, perions denying the being or attributes of the 
Deity, muſt conſider themiſelves as not bound by the obli- 
gation of an oath, and therefore are not credible, 


1. Such is the caſe of infidels and diſbelievers, who are 
inadmiffible as witneſſes. 


Jherefore where on an indictment for horſe-ſtealing, a 
witneſs was produced, and being examined, he ſaid that 
he had heard that there was a God; and believed that 
thoſe perſons who told lies would come to the gallows 1 
But he acknowledged that he had never learned the Cate- 
chiſm, was altogether ignorant of the obligation of an 
oath, a future ſtate of rewards and puniſhments, the ex- 
iſtence of another world, or what became of wicked peo. 
ple after their death : The court rezeted him as incom- 


petent. 


2. But it is not neceſſary that a perſon ſhould profeſs 
the Chriſſian religion: Jews are daily admitted, ſo are per- 
ſons of other religions; it is ſufficient if they profeſs a re- 
ligion and belief in the Deity, which will be a tie on them 
to atteſt the truth, 


Therefore perſons of different religions are to be ſworn 
according to the ceremonies of the religion they profels 4 
Few's are iworn on the Old Teſtament. 


So on a complaint made by Jacob Fachina againſt Ge- 


neral Sabine, as governor of Gibraltar, Alderaman Ben Men/o, 
a 


Moor, 
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a Afoor, was produced as a witneſs, and ſworn upon the 
Koran, without any objection. 


So in this caſe @ Gentoo was ſworn as a witneſs according Omichund v. 


« : «pas . Barker 
to the ceremonies of his religion, and admitted, . 


. Perſons excommunicated cannot be witneſſes; for being Pull. N. P. 292. 
excluded from the church, they are ſuppoſed to be under _— Cen. 
the influence of no religion. : 


By ſtat. 3 Jac. 1. 5, it is declared“ That Popiſh re- 
& euſants condtel, ſhall ſtand to all intents and purpoſes 
c qiſabled as a perſon lawfully excommunicated :” upon 
which it has been conteſted, that theſe ſhall alſo be excluded 
as witneſſes: but Serjeant Hawkins, P. C. vol. 1. fol. 23, 24. 
contends, that is too ſevere a conſtruction of the ſtatute, 
which ſhould only extend to a diſability to bring actions. 


4. Of Perſons inadmiſſible as Witneſſes, from want 
of Diſcretion. 


Of this claſs are perſons nom cempos, idiots, madmen, Bull, N. P. 293 
and children whoſe age incapacitates them from diſcri- 
minating between right and wrong, 


With regard to children, there ſeems to be no time Ibid; 
fixed wherein they are excluded from giving evidence : 
but it will depend in great meaſure on the ſenſe and un- 
derſtanding of the child, as it ſhall appear on examina- 
tion in court. 


On an indidtment for aſſaulting an infant of five years Rrazier's caſes 
old, with an intent to commit a rape: it was held, That 3. 17 . 
the child might be admitted as an evidence, if ſhe appeared 3 
to have any notion of the obligation of an oath : and it 
was agreed by all the judges, that a child of any age, ca- 
pable of diſtinguithing between good and evil, might be 
examined upon oath; and that, therefore, evidence of 


what ſhe had ſaid ought to be received. 


But, however, this point ſeems formerly to have been 
otherwiſe ruled by very high authorities, 


The defendant was indicted for a rape on a child of fix R ,. Travers. 
years old, and Lord Ch, Baron Gilbert refuſed to admit the 1 Sta. 700. 
child as an evidence: ſo he was acquitted, But at the ſame Kivgfon Lear 
aſſizes he was indicted for an aflault, with an intent to yt 
commit a rape; and it coming on to be tried at the next Not admiffible 
aſſizes, before Lord Raymond, the child was produced as a under 10 years 
witneſs; and it was attempted to diſtinguiſh the caſes, that * 

this was a miſdemeanor, and the other a felony : but the 

Ch. Juſt. held, That there was no diſtinction between ca- 


pital and leſſer offences in this reſpect: for that children 
3A 4 | of 
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of ſo early an age were never admiſſible ; and cited caſes 
from the Oi Bailey, where it had ſo been ruled. 


2. HOW PAROL EVIDENCE is TO RE GIVEN. 
1. Every witneſs before he is examined muſt be /worn, 


© But a witneſs ny be examined as to his religious 
opinions; and if found to be an intidel or atheiſt, he 
may be rejected, that being a concluſive objection.“ 


( 2nte fol, 726.) 


Anon. Sitt. after In a cauſe at ///iminſier before Lord Kenyon, a witneſs 

1 1 was produced: atter being ſworn, he was aſked © if he be- 
lieved in the holy goſpels of God?“ After ſome prevarica- 
tion, he aniwered that he believed in them as far as he 
underſtood them: he was admitted as a witnets. 


It was formerly the law, that in criminal caſes the wit- 
netics for the priſoner were not (worn; but it is now 
ordered by ſtat, 1 Ann 9: that they hall be ſworn in like 
manner as the witnelles for the crown; and perjury is in 
like manner aſſignable, if they twear taliely. 


3 Toft. 79. 2. * In the caſe of quakers a particular exception is al- 
& lowed by ſtature 7 & 8 VJ. 3. c. 34. which allows a 
** quaker's affirmation to be admitted in all cates where the 
5+ oath is required from others, except in criminal cales,” 


Upon which ſtatute it has been decided, 


Caftel v. Bam- In an appeal of murder a quaker is not admiſſible as a 
briage & alt. Witnels; 5 it is a criminal procceding, though the king 1s 


2 Scra. 350 not the proſecutor. 

Robins v. Say- On a motion for an attachment Fr nn per formance of an 

ward. ahr. i having been moved on the aflirmation of a 

1 Stra. 441. quaker, the court held that they could not grant it; for 
though in a ſuit between party and party, it was a cri 
procceding 7 within the ſtat. 7 & 8 FF, 3. 

Rex v. Wych. On a motion for an information for a mijlemeancy, the Burt 

2 Stra. 572. decided it, it being moved on a quaker's affirmation. 

Rex v. Gen. So a quake r cannot exhibit articles of the peace without 


1 Sta. 527. oath, 


quer v. Laws So a rule to anſwer the matters of an affidavit made on 


1 3 e, mY Ry ; 
4 Can 0 , 3 50 is 
2 Stra. 945. a QUAarer s athtmation not be LUPPOTTEL 


Rex v. Gardiner On ſhewing can! e acainft an information for a miſde— 
2 Bert. 1117, meanor, a quaker 's aft;rmation was offered, the court held, 

That a quaker's affe mation could not be read in ſupport of 

a criminal charge, though it might be read in defence of à eri- 

minal charge in his cwn defence, where the perlon charged the 

quaker; 


He 7 
"af A 


4 
| 
; 


EVIDENCE. 


quaker; but that where it was in defence of another, where 
the quaker is not himſelf charged, there it cannot be read, 


So in an action of debt, on ſtat, 2 Geo. 2. c. 24. for bri- 
bery at an election, evidence on the affirmation of a quaker 
is good and admiſſible; for it is not a criminal procceding 
within the ſtatute, 


So on a rule to ſhew cauſe why an appointment of over- 
ſeers ſhould not be quaſhed, was made abſolute on the at- 
firmation of a quaker ; for it is not a criminal proſecu- 
tion, though on the crown fide, and entitled in the king's 
name. 


2. As to the manner / fwearing—Perſons of the eſtabliſhed 
religion ſhould ſwear in the utual form; but different ſects 
are allowed to ſwear in the form uſual with them; as 7ews 
on the Old Teſtament, and with their hats on : ſo Turks 
on the Koran, 


„ So ſectaries in En:/and have been admitted to ſwear 
& according to their own rites.” 


In the year 1657, Dr. Owen, vice-chancellor of Oxford, 
being called on as Witnets, refused to kits the book; but de- 
fired that it might be opened before him; and he lifted up 
his right hand : the jury prayed the opinion of the court 
if they ought to pay the ſame credit to him as to a wit- 
neſs worn in the ulual manner; and Ch. Juft., Glynn told 
them, he confidered the oath as ſtrong as that taken * any 
other witnels, 


J here is a ſe in Scotland who hold it to be idolatry to 
kiſs the book at this day; but their form of ſwearing is 
much more ſolema. At C, in the year 1745, on the 

rolecution of ſome of the rebels, there was no evidence 
but this ſeq, who would not kits the book; a caſe was ſent 
up to e e for advice, if they ſhould be received as wit— 
neſſes; and it was agreed, That their evidence in that 
form was good, 


2, As to what « ueſtions may be aſked a witneſs. 
1 y 


It is a general rule, that a witneſs cannot be aiked any 
ueſtion, the anſu ering of which may oblige him to accuſe 


himclf of a crime, or ſubject him to penalties d or puniſhment, 


Ante Hill v. Fd, fol, 9522. 


But where an application was made to the court to bail 
the defendant, who was charged with grand larceny ;3 one 
of the bail was aſked, if be had 1 never ſtood in the piliory This 

ueſtion was objeQted to, as tending to criminate him : but 
* court over- ruled the objection, as the anſwer could not 
ſubje him to any puniſhment, He refuſed to anſwer the quet» 
tion, and was rejected, Þut 


729 


Atchiſon v, 
Everctt. 
Cowp. 382. 


Rex v. Turner, 
2 Stra. 1219s 


Ante 35. 


Per Ld. Mans- 
held, Cowp. 390. 


2 Sid. 6, 


Per Ld, Maus- 
field. 
Ibid. 


2 Hawk. P. C. 
433 | 
Peel. 119. 


Rex v F. Ede 
wards, 4 Icrm 


Rep. 440. 


739 


Eaft India Com « 


pany v. Atkins, 
1 Stra. 168. 


Doe ex dim. 
Church V. 
Perkins. 

3 Term Rep. 
749- 

Tanner v. Tay. 
loc, ante 142. 


Mich. Vac. 1763 
Liucolu's lun 
Hall. 


EVIDENCE. 


But where a perſon going out in one of the company's 
ſhips, bound himſelf by covenant to anſwer any bill of diſcovery 
filed againji bim, and not to plead the atls of parliament ſub- 
Jefling him to penalties and for feitures in bar of the bull, it was 
1 1 That to a bill filed he muſt anſwer in purſuance 
of the covenant, even though the diſcovery might ſubject 
him to penalties. 


4. How far a witneſs all be permitted to uſe memorandums 
to refreſh bis memory, it is ſettied, 


That where a witneſs will ſwear to a fact from re- 
collection, he may uſe a minute or memorandum to re- 
«« freſh his memory: But where he will only ſwear to a 
fact from finding it in a minute or memorandum, in 
„ fuch caſe he thall not be allowed to uſe ſuch a memo- 


„ randum; but the original minute muſt be pro- 
„ duced.” 


In ejectment for ſeveral premiſes at VMendover, in Buck- 
ingbamſhire, the queſtion turned on the times when the ſe- 
veral holdings expired : To prove thele times, Aldridge was 
called as a witneſs: in giving his teſtimony he produced a 
minute, in which was written the times when the ſeveral 
tenantcies commenced : being examined concerning it, he 
ſaid that ſome years before, he had accompanied Newton 
the receiver of the eſtate, round to the different tenants, 
and examined them as to their holdings, and minuted 
down in a book their ſeveral declarations as to the time 
when their holdings commenced: That ſome of the en- 
tries were made in the book by Aldridge himſelf, and others 
by Newton ; that the minute from which he then gave his 
evidence was extracted from the book, but that the book 
itſelf was not in court. On his croſs- examination, he ad- 
mitted, That he had no memory of bis own as to the ſpecific 
facts, but that the evidence he was giving was founded altogether 
on the extracts he had mad: from the beck: It was held clearly, 
that the witneſs ſhould not have been allowed to give his 
teſtimony under thoſe circumſtances ; and Ld. Kenyon cited 
the following caſe : 


Mr. Noel moved to ſuppreſs depoſitions on a certificate 
from the commiſſioners, that the witneſs, whoſe depoſi- 
tions they were, refreſhed her memory during the exami- 
nation, from minutes conſiſting of fix ſheets of paper, of 
her own hand-writing, the ſubſtance of which ſhe declared 
ſhe had ſet down as the fats occurred to her memory: 
That five of the ſix ſheets were in the form of a depoſi- 
tion, which ſhe declared had been done for her by the at- 
torney for the plaintiff, whom the had requeſted to digeſt 
her notcs, and reduce thcia to order, and that after that, 


ſhe 


EVIDENCE. 


ſhe tranſcribed them, and altered them where it was ne- 
ceſſary to make them confiſtent with her meaning : That 
the ſix ſheets then produced were entirely her own writing, 
unaſſiſted by any one, and theſe ſhe had frequent recourſe 
to during her examination. The Lord Chancellor animad- 
verted with ſome ſeverity on the N of ſo allowing 
the attorney to draw up the depofitions a witneſs was to 
uſe, and ſuppreſſed the depoſitions. 


In the laſt caſe the Chancellor ſaid, in ſome caſes a man 
may uſe papers at law; but I have known ſome judges 
(and I think | adhered chiefly to that rule myſelf) to let 
them uſe papers only drawn up as the facts happened. 


But in this caſe Mr. Le Roche was permitted to refreſh Ducheſs of 1 


his by a copy from his own memorandum, which copy had Kingiion's caſa, } | 
been taken by another, but under his own directions. „ 1 


5. As to how it is to be given to the jury, —it muſt be 
done in open court. 


For where the jury having withdrawn to confider of Metcalfe. Dean | 
their verdict, one of the witneſſes who had before been Cro. Eliz. 18g. F 
ſworn for the defendant was called before them, and they 
re-examined him, and then they gave a verdict for the 
defendant : complaint being made of this to the judge of 
aſſize, he queſtioned them concerning it, which they owned, 
but that the evidence was the ſame in effect as that given 
before, et non alia nec diverſa. This matter being returned 
on the peſtea, the court were of opinion, That the ver- 
dict was not good, and ordered a venire facias de novo. 


* — Oe, aft 
PREY » — — r 


And note, That a witneſs after he has been examined Per Ld. Maus- 
in chief, and croſs-examined, cannot regularly be objected field, 4 Burr. 
to for incompetence, . 23 


But a witneſs excepted to by one party and ſet afide, Atwood v. Dent, 
may be afterwards called by that party, and examined 1 Stra. 48. 
on his fide. 


2, OF WRITTEN EVIDENCE, 


Written evidence is either public or private. 


Public is, 1ſt, Records properly ſo called; that is, memo- 
rials of the legiſlature, and of the King's courts of juſtice, 
which are matters of the higheſt authority: 2d. Public 
matters not records; gd, Frivate, as written documents be- 
longing to individuals; as deeds, notes, &c. which derive 
their -credit from the proof of their execution, by the 
party againſt whom they are produced, 
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132 


4 Co. 76. 


Ball. N. P. 223, 
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I, OF RECORDS, 


Records are of two forts: 1. Acts of parliament : 2. 


Proceedings or records of courts of record. An treating of 
which 1 ſhall confider, 


1. Ihe nature of each: 2. How they are to be given 
in evidence. hh, 


1. Of Acts of Parliament. 


1. Ads of parliament are either public or private; and 
they differ in the following reſpeꝗs: 


Whatever concerns the kingdom in general is a ge— 
neral law; but whatever concerns only a particular claſs 
of men, or ſome individuals, 1s a particular law; the firſt 


is the obje& of general or public acts of parliament; the 


latter of private acts. 


1. Therefore a law which concerns the King is a gene- 
ral law, for he is the head and union of the common- 
wealth. 


2. So a law that concerns all lords is a general law, be- 
cauſe it concerns all the property in the kingdom; it being 
all held under lords mediate, or immediate. 


But a law which concerns only the mobility or lords ſpi- 
ritual, is only a particular law, becauſe it relates to one ſet 
of perſons; as for example, a law making them liable to 
certain proceſs. 


But, perhaps, a law reſpeQing the u i body of the prer- 
age would be deemed a general law; for as ſuch they are 
part of the legiſlature, and what rclates to the conſtitu- 
tion 1s a general law, 


3. What relates 79 all officers in general is a general law, 
becauſe it concerns the univerſal adminiſtration of juſtice, 
as ex gr. That no ſheriff or other officer ſhall take a 
& reward for executing his office:“ But if it relates to 
particular officers and not to the adminiſtration of juſtice, 
it is a particular law. 


4. What relates to a ſpiritual perſaus is a general law, 
inaſmuch as the religion of the kingdom is of general 
concern to the whole kingdom; as the ſeveral ſtatutes of 
21 Hen. 8. 13 Eliz. 10, and 8 Eliz, 11, concerning the 
leaſes of eccleſiaſtical perſons: but the ſtat, 11 EU. of 
Biſleps Leaſes, is a particular law, as it reſpects only one 
ſet of ſpiritual pertons, 


5. An 
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5. An act that relates to and comprehends all tr ades, is 


2 general law, and becauſe it relates to traffic iu general: 


but an act reſpecting butchers or bakers only, is a parti- 


cular law. 


6. If the matter of a law be ever ſo ſpecial, if it relates 
equally to all, it is a general law: but a law relating to ſome 
particular county or parifh, is a particular law. 


7. A private law may hecome a public one, by being 
recognized in ſuch public one; as the ftat, 23 Hen, 6. 
10, of ſheriffs bonds, is a private law; but being recog- 
nized in ſtat. 4, 5 Ann. 16. which enables ſheriffs to aſſign 
it, it becomes a public one. 


6. So a law may be both general and particular in dif- 
ferent parts, as ex gr. 3 Jac, I. againſt recuſants, in diſabling 
them to preſent, which is general: but the claute giving their 
preſentations to the univerſities, is a particular law, 


2. Private and public ads again differ in the manner 
the courts take notice of them. 


3 general act of parliament i 1s taken notice of by the 
judg Zes abd jury, without being ſhewn to them: but à par- 
ticular att is not taken notice of unleſs tt is ſpewn : for the court 
cannot judge of particular laws which do not concern the 
whole kingdom, unleſs that law be exhibited to the court: 
for they are obliged to judge ſecundum lrges & conſuetudinem 
Anglie; and therefore a particular law not being /ex Angliæ, 
as not relating to the whole kingdom, they are not cx 
icio obliged to take notice of it, unleſs, like other mat- 
ters, it is brought before them. 


133 
Ibid. 


Ibid. 


Saxby v. Kirkus, 
Sayer, Rep. 116. 


Bull N. P. 224. 


Bull. N P. 222. 


2. But a private aft / parliament, or any other private re- Hob, 272. 


cord, may be bruught before the j jury, and given in evidence if it re- 
Jates to the iflues in queſtion, though it be not pleaded: for 
the | jury are to find the truth of the fact in queſtion, ac— 

cording to the evidence brought before them. And, if 
therefore the private act do evince the truth of the matter 
in queſtion, it is as proper evidence to the jury as any re- 
cord or other evidence whatever; perhaps the moſt proper 
ſort of evidence, 


But, however, ſuch 1s not in all caſes admifiible, for 
there are caſes, in which both public and private ſtatutes 
ought to be pleaded, and that is, where they make void anv |. gal 
ſelemnities: and the reaton why they muſt be pleaded ls 
this: that as ſolemn contracts are not deemed nullities, but 

woidable by the par ties prejudiced, as qui/quis renunciare peteſt jure 
pro ſe intreducto; perhaps the party might wiſh to waive the 
benefit 


Cro. Jac. 112. 
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2 Inft. 336. 
4 Co. 59. 


Bull. N. P. 225. 


Rex v. Pember- 
ton. 
1 Black. Rep. 


230. 


Rex v. Hall. 
1 Tera. Rep. 322 


EVIDENCE, 


benefit of the ſtatute + but to conſtrue them nullities 
would be to lay the rule aſide, and the party muſt receive 
benefit from the law whether he would or not; and there- 
fore it is required that he ſhall plead ſuch ftatute, to ſhew 
that the party takes the benefit of it. 


Another reaſon for this is, that as it is matter of law 
what ſolemnities are neceſſary to a contract, it muſt, in 
like manner, be matter of law how they are to be defeated. 
As therefore, where the action is founded on a contract, 
it muſt be ſhewn to the court; ſo it muſt, in like man- 
ner, be ſhewn to the court where it is to be defeated. 
Therefore the ſtat. of Eliz. touching uſurious contracts, 
cannot be given in evidence, — a general law, but 
it ought to be pleaded, So a fine 1s declared to be void 
by the ſtatute of YYeAminſter, 2. 1. Hut is held only to be 
voidable; ſo a recovery by a wife with a ſecond huſband is 
declared to be void, by ſtatute 11 Hen. 8. but is conſtrued 
only to be voidable. In all thete caſes therefore the ſtatutes 
muſt be pleaded. 


So in an action or information on a penal ſtatute, if 
there is another ſtatute that exempts or diſcharges the de- 
fendant from the penalty, he muſt plead it, and cannot 

ive it in evidence on the general iſſue; for the general 
iſſue is only a denial of the declaration, and the plaintiff 
has proved the defendant guilty when he has proved him 
within the law upon which his declaration is founded: 
but if the defendant would exempt himſelf from the charge, 
he ſhould not have denied the declaration, but have ſhewn 
the law that diſcharges him, 


Tamen quere, If this be law? for on a motion to quaſh 
an indictment on a penal ſtatute, 5 Ez. for exerciſing the 
trade of a tanner, on the ground that there is another 
ſtat, 1 Jac. 1. 22, Which exempts tanners from proſecu- 
tion in ſeveral caſes, it was objected that the indictment 
ſhould ſtate the defendant was not within any of theſe ex- 
emptions; as in convictions in the game-laws all exemp- 
tions are to be expreſſly negatived : But the court held, 
that exceptions of this ſort are to be taken advantage of in evidence, 
on not guilty; and ſo refuſed to quaſh the indictment. 


In this caſe it is ſaid, per Cur. If a ſubſequent ſtatute 
makes an exception to a former one, it is incumbent on 
the defendant to ſhew, by way of defence, that he comes 
within ſuch exception, 


3. Another caſe of giving ſtatutes in evidence is, where 
there is a proviſo, 


If 
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If the pr oviſo is matter fact, it may be given in evidence Bull. N. P. 225. 
under the general iſſue: as if an action of debt is brought Godb. 145. 

inſt a ſpiritual perſon for taking a farm, and the de- 
fendant pleads quod non habuit nec tenuit firmam contra for mam 
flatuti, the defendant may give in evidence under that 
iſſue, that it was for the maintenance of his houſe, according to 
the proviſo of the ſtatute which allows it. But on an 
information under 5 Ed. 6. 14. for ingroſſing, the defend- 
ant cannot, on the general iſſue, give in evidence a licence 
of three juſtices within a proviſo of that ſtatute j becauſe, 
whether there was ſufficient authority or no; is matter of 
law, and therefore muſt be pleaded. 


But a ſaving proviſo may be given in evidence on the Rex v. Pen. 
A iſſue, becauſe, if the party be within the proviſo Jones 320. 
e 


Rex v. Bryan. 
2 Stra. 1101. 


is not guilt within the body of the a& on which the * = 68. 


action is 
4. The title of a flatute 18 no part of the law, nor ſhall per La. Mans- 
its conciſeneſs control the body of the act; for it does not field. 


paſs with the ſame ſolemnity as the ſtatute itſelf : one LEGS Hal bs 
reading of it 1s often ſufficient, 


oun ed, 


2, OF PROCEEDINGS IN COURTS OF RECORD. 


Proceedings in courts of record, which are the ſecond 
ſpecies of public evidence, are, 1ſt, Fines and Recoveries : 


ad. Verdicts: 3d. Judgments: 4th. Writs : 5. Affidavits. 


1. Of Fines and Recoveries. 
Theſe are matters of record, and concluſive evidence. 


But, as a precipe does not lie againſt a perſon that is Green v. Proude, 
not ſeiſed of the freehold, therefore, when you ſhew a 7 Mod: 117. | 
recovery you muſt prove ſeiſin in the tenant to the præcipe: how- Bull. N. F. 230 
ever, in an ancient recovery ſeiſin will be preſumed ; eſpecially 
where poſſeſſion has gone agreeable to it ſince ; for that 
fortifies the preſumption that every thing was rightly tranſ- 
acted; but, in a modern recovery, the /e:;/in muſt be proved; 
becauſe, from the recency of the fact, it is eaſily done; 
and preſumption, in ſuch caſe, is not equally fortified by 
ſubſequent poſſeſſion. 


But though in the caſes of old recoveries, the court will Keen ex dim. 
preſume that there were proper tenants to the precipe Eat! of Pore 
where no deed appears ; yet, where deeds appeared in- 1 
rolled for that purpoſe, wherein proper parties had not 2 Stra. 1467. 
joined, and the utes were declared to be warranted by ſuch 
deeds, the court would not preſume that there were any 


ether. id. Plen. ch, Ejeftment, ante fel. 487. 
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2, Of Verdicts. 


1. As to verdicts, it is a general rule that no verdict 
ſhall be given in evidence, but between ſuch as were par- 
ties in the cauſe in which the verdict was given, or pri- 
vies to them. 


Therefore, a verdi& on an indictment cannot be read 
on an action for the tame cauſe; as an aſſault, ex gr. for 
the one is at the ſuit of the king, the other at the ſuit of 
the party, 


However, in this cafe, which was an iſſue out of chan- 
cery, aeviſavit del non, on which it was inſiſted, That 
the teſtator was nc campos on the 29th, having ſhot him- 
ſe!f the 3ift: the court were divided, whether the verdict 
cf the coroner's inqueſt, which found him a lunatic, was ad- 
m1:Hble evidence or not. 


ce However, the above rule ſeems to be correct, and the 
&« reaton for it is, That it is the privilege of the party to 
ce crofs-examine the witnetles ; of which, by this means, 
ehe would be deprived.” 


Therefore, a verdict on the /ame point, and between the 
ame farties, may be given in evidence, though the lands 
are not the ſame: In that caſe, the partics have had the li- 
berty of croſs- examination; and nothing can be more op- 
poſite to natural juſtice than that a man ſhould be bound 
by a deciſion, which he had not an opportunity of op- 
poſing and controverting. But it can be no objection to 
the evidence that the lands are diſttrent; for the object of 
diſpute makes no difference as to the right, | 


Therefore, in a trial between A. leſſee of B. and E. 
and C. leiIce of E. and B. in which the parties have only 
changed places from plaintiff to defendant, either party 
may give the former verdlict in evidence, for there each 
party had the benefit of croſs- examination; and the court 
will take notice, that in ejeAtment the letlor is the real 
plaintiff, and the leſſce or nominal plaintiff, a fictitious 
Perion. 


Another reaſon why verdifts are only admitted in evi— 
dence between the lame parties, is this: That as a ſtranger 
ſhould not be prejudiced by a verdict in a cauſe to which 
he was not a party, he therefore thali not have any bene- 
fit from it; tor no record or conviction, or verdict, ſhall 
he given in evidence, but ſuch whereof the benefit may 
be mutual, viz. Such whereof the defendant, as well as 
the laintiff, might have made uſe; and given it * evi- 

| ence 
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dence in caſe it made for him: Therefore a verdict on an . 
indictment is not evidence in an action for the ſame cauſe; 

for as no perſon can be a witneſs in his own cauſe in an 

action, though he may be on an indictment, to allow 14 v. Me 
conviction on an indictment to be evidence, would be 3 

to admit the parties own evidence; which ſhoald not Hardwick. 3x16 


be. 


gRBut a verdict may be given in evidence in caſe of pri- 
« vies, under the following diſtinction: 


If there be ſeveral remainders limited by the ſame deed, per g-. 
a verdict for one in remainder ſhall be given in evidence Hard. 4266 
ſor another in remainder; but if there be a recovery 
againſt a tenant for life, this is no evidence againſt the 
reverſioner: for the tenant for life is ſettled in his own Yelvr. 32. 
right, and that poſſeſſion is properly his own, and he is at 
liberty to pray in aid the reverſioner or not; and the re— 
verſioner cannot poſlibly conteſt the matter where no aid is 
prayed: but, as if he comes in on the aid prayer, he may 
have an attaint, conſequently the verdict caa be evidence 
againſt him, 


But where it is ſaid that a verdict may be given in Bull. N. P. 232. 
evidence between the ſame parties, it is to be underſtood 
with this reſtriction: That it is of a matter which was in i{/ae 
in the former cauſe; for otherwile it will not be allowed in 
evidence, becauic if ſuch verdict be falſe there is no re- 
dreſs, nor is the jury liable to an attaint, 


Hob, 5 30 


But to the rule now laid down, are the following ex- 
ceptions: 


1. © In the caſe of tolls and cuſtoms,” For the cuſtom or City of London 
toll is the lex loci- and facts tending to prove that, may be — arr” 
ven in evidence by any perſon, as well thoſe who have — 
3 parties to ſuch ſuit or to ſuch verdicts as have found 
and determined them: and in ſuch caſe it is not material 
whether ſuch verdict be recent or ancient, 


2. Whether parcel or not of a manor, old inquiſitions are 
c admiſhble evidence.” 


In this caſe a commmiſſioa under the great ſeal of the Tooker v. D. of 
exchequer, Paſch. 33 Eliz, Ret. 290, in Scac. directed to five Beaufort. 
commiſſioners, who were to enquire by the verdict of a * Bar. 146. 
jury, if the prior of St. Swithin of Minton, was ſeiſed of 
lands, called H/:dcrofts, as parcel of the manor of Hinton 
Daubeny ; and whether King Hen, 8. Edw, 6, &c, were 
ſeiſed of it, &c. on which was a return by verdict, 
That the prior was ſeiſed of it as parcel of that manor,” 
&c. This was admitted as good, but not concluſive evi- 
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dence of the facts contained in it; though the defendants 
in this caute were no parties to the inquiſition. 


So in this caſe it was agreed by the court, that an in- 
u Ati poſt mrtem was good evidence. 


& Andit is evidence, though there has been a miſ-trial 
© of the inquiſition.“ 


For where on a trial at bar, the defendant madetitle under 
anoldintail; and among other things offered in evidence an 
inquiſiii9 poll mortem, 25 H. 8. whereby it was found that the 
deceaſed tenant was ſeiſed in fee, and upon a traverſe it 
went down into Sap, where it was found that the tenant 
was only ſeiſed in tail, on which judgment and*an amoveas 
manus iilucd ; it was objected that this was a mif-rrial; for 
that the lan: is lay in Il ales, and that the trial here was in 
Sh» arſire, it being before ſtat. 27 Hen. S. 20. which united 
England to lu, and fo was coram n:n judice; But the 
court ordered it to be cad, ſaying it was not void, but 
voidable. 


3. A third caſe is that of commoners.“ 


If an iſſue has been tried in an action by a commoner, 
on a rieht of commsn, uten a ci. * Cx tend: ng over the le 
manor, a verdict on that iſſue would be evidence in ano— 
ther action, by another commoner, reſpecting the ſame 
right of common: alter where the common is claimed as 
belonging to a particular eſtate, 


4. * In caſes of pedigree principal ily, in which hear ſay and 
& 'y PU: a Gre e dence, there a verdict, though not between 
« the 13 \rtiCs, is evidence." 


As in ach caſe a ſhecial verdict between other parties ſtating 
a priiorce, Would be evidence to prove a deicent; tor in 
ſuch caſe, what any Of the family have been heard to ſay, 
general repu! ation in the family, entrics in tamily-books, 
monumental inſcriptions, recitals i in decs, arc allowed. 


However, in this caſe, where a a ſpecial verdict was of- 


"fe red in evidence of a pedigree, Wright Ji. was for ad- 


mitting it, but the reſt of the court refuted it: But it is 
ſaid by TJ. Baller, that Fal. Mrigb''s opinion is now ge- 
nerally taken as the law. 


A verdict with the evidence, given in an action, 
broug! cb y a carrier, tor goods delivered to him to be car- 
ricd, hall be given in evidence, in action by the owner 
for the ſame goods, againſt the carrier: For it is ſtrong 
proot that hie had the plaintift's goods; and if the witnels 
1» dead or not to be found, it is the beſt evidence; for it 
allounts to a conteſlion in a court of record. . 

3.0 
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3. Of Judgments. 


Judgments come nearly under the ſame rule as verdicts z 
for regularly, no judgment is admiſſible evidence, but 
againſt parties or privies. 


But there are ſome exceptions ! 


As on an information, in nature of a quo warrants againſt Rex v. He, den. 
the defendant as bailiff of Scarborough; he made title as 2 K. 1189. 
elected under the bailiffſhip of Batiy and Armſtrong, and 
upon iſſue joined whether they were bailiffs or not? a re- 
cord of judgment of oer againſt them was read in evi- 
dence. On a motion for a new trial, it was held to have been 
properly admitted, 


4. Of Writs, 


Writs are to he given in evidence differently where they 
are only inducement, and where they are the gilt of the 


Where a writ is only inducement to the action, the Pull. N. p. 234+ 

taking out the writ may be proved without any copy of it; 
becauſe, poſhbly, it might not be returned, and then it is 
no record: but where the writ is the gilt of the action, 
there muſt be produced a copy from the record; for it does 
not become the giſt of the action till it is returned; and it 
is neccffary to have the beſt evidence the nature of the 
thing is capable of, id. ante, ch. Tre pa/s. 


5. Of Afiidavits. 


1. Afhdavits muſt be regularly entitled, in order to 
6% make them evidence.“ 


Ls. Ner von 


Therefore, where afiidavits were produced without any pe, 
2 IJ. Kep. 644% 


tit of the caufe, the court would not allow them to be read; 
though the counſel on the other ude were willing to walye 
the objection, 


So if they are miſentitled, as in miſtaking the chriſtian Nis Jewatt. 
name of any of the parties? 111. 31 G. 3. 
V8. 
But where the application is to make a ſubmiſſien to an Revan v. Bevan. 


erbitration a rule of court, under the ſtatute, where there has 3 Term Rep. 
been no action, the athdavits upon which one of the par- * 

ties applies for an attachment for non- performance of the 

award, need not be entitled in any caule; for there is then 

no action; but the affidavits in anſwer to the applicatien 

muſt be entitled, 


3B 2 So 


— 


740 EVIDENCE, 


Rex v. Jones, So on a rule for an information being moved, the affida- 

x Stra. 204. vits were intitled in no cauſe; but the affidavits ſhewing 
cauſe were intitle, Rex v. Jones, and held to be right; for 
till the rule gra ated there was no cauſe in court, 


Rex v. Lewis. So in moving for a certizrari to an inferior court, the 
3 Nga. 70 affidavits were intitled Rex v. Luis; and objected that 
therc was no ſuch cauſe then in court: but the court held 
it ſufficient that there was ſuch cauſe in the courts below. 


R-z+ Sherifofr Till an attachment iſſues, the proceedings muſt be on the 
Middleſex. civil tide, after it iſſues on the crown fide: fo that in mov- 
ny x 2/4 ing for an attachment the motion and affidavits are to be 
* 
\-> entitled © of the cauſe; after the attachment, they are to be 
3 TermRep.2 53. —— 
entitled ©* the King v. the perſon to be attached, 


2, Now by rule of court in Eaſter Term, 31 Geo. 3. it 18 
ordered, "That where any affidavit is taken by any com- 
66 miſBoner from any illiterate perſon, the commiſſioner 
&« taking it ſhall certify or ſtate in the gurat that the atli- 
« davit was read in his preſence to the party making the 
* ſame; and that fuch party ſeemed perfectly to undcr- 
& ſtand it; and alſo wrote his or her ſignature in the pre- 
« {cnce cf ſuch commiſhoner,” 


Rer v. James. 3.“ And affidavits made in the courſe of any cauſe uſed 

1 Show. 397- <« and filed are good evidence, and admiſſible at the trial 
& of the cauſe without further proof; as if taken betore 
&« a commaiſſoncr, that he was a commiſſioner,“ ex gr. 


nnn As in this caſe, which was treſpats for falſe impriſon— 
Lightfoot. ment of the plaintiff; an attidavit made by the defendant, 
2 Black. Rep. ſhe wing cauſe againſt a rule for diicharging the plaintiff 
1191. 

out of cuſtody, was admitted without further proof. 


S. O. ſopra. And proof of ſuch a cauſe depending, and that ſuch affi- 
os. 357. davit was ſworn by the party, would perhaps be ſuflicient 
roof even on an indictinent for perjury; but the copy of 

it would not. 


Per Lord 4. Afſidavits filed in one cauſe, may be read as evidence 
Kenyon, in another, and to affect perſons, not parties to the cauic; 
4Term Rep. 290. < the attorney, ofticers, &c. 


5. Voluntary affidavits are evidence againſt the party. 
Vid. fol. under the head of Aniwer in Chancery, how far 
evidence, 


2. How MATTERS OF RECORD ARE TO BE GIVEN IN 
EVIDENCE. 


1. As to the general rules of giving them in evidence: 
2, How cach 1n particular, 


I, How 


1. How Records in general are to be given in 
Evidence. 


1. Records are evidences of the higheſt nature, and Co. Lit. 115. 
« are concluſive evidence of the matter in queſtion; no 
„ averment is permitted againſt them; therefore, when= 
t ever a queſtion or cauſe of action ariſes on a record, the 
& party cannot deny or aver againft the record, but only 
deny that there is ſuch a record; that is, by the plea of 
& xul titel record.“ 


% Whenever therefore this plea is pleaded, it all only 
&«& be tried by the record 11felf; and every matter which can be 
& tried by the record ſhall be fo tried; nor can the party 
& bring it ad aliud examen.” | 


As where in aſſumpſit the defendant pleaded in abate- Forfter v. Cale, 

ment, That he was an attorney of the court, and ſo privi- “ Na. 758 

&« leged;” the defendant replied that he was not an attorney, 

and concluded to the country, On demurrer it was held, That 

he ſhould have concluded to the record, as the names of all 

attornies of the court are kept on a yo!!, which was à record of the 

court, and by which it ſhould have heen tried, if the party 

was an attorney of the court or not, 


So if a man juſtify the having done a thing as a juſtice 2 Roll. Ab. 574. 
of peace, the queſtion whether a juſtice of peace or not? F 9. 
mutt be proved by the record of the commiſſion of the 
peace, 


cc But where the iſſue is on a matter of fact connected 
ce with a record, that ſhall be tried by a jury. 


As if the queſtion was, whether the defendant did appear? Hoe v. Marſhall, 
that muſt be tried by the record, becauſe the appearance eral os 
ought to be entered on record: but if the queſtion be if 
the defendant did appear a day certain, that thall be tried 
by a jury; for it is not necetlary to enter the day of the 
appearance on the record, 


If the queſtion be whether J. S. were /horrff of the county Abbot of Strata 
of Kent? it ſhall be tried by the record: becaule every ſheriff Varcetla's cale, 


s ; Co. 31. 
15 appointed by letters patent, which are always recorded, , : 


But if the queſtion was, Whether J. P. were under-/heriff Bro. trial. 
to J. S.? that ſhall be tried by a jury: for the appointment PL 113. 
of an under-ſheriſt is never recorded. 


If the ſheriff, after having returned cepi corpus, plead to 2 Roll. Ab. 574- 
an action of eſcape that the party never was in . Pl. 7. 
the queſtion, whether the party ever was in the ſheriff's 
cuſtody? may be tried by the record of the return. 
3 B 3 But 
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But if the ſheriff had returned non eff inventus, and an 


action been brought for the eſcape, whether the party were 
arreſted or not, ſhall be tried by a jury. 


If the queſtion be whether a deed be inrolled, it is to 
be tried by a record of the inrollment: but a queſtion as 


ro the time of the im ment ſhall be tried by a jury; for ſuch 
is not necellary to be inrolled. 


If the queſtion be, Whether a perſon has a right to a 
peerage by wr:t ? it ſhall be tried by a record of the writ: 
but whether a perion have a right to a peerage by aeſcert, 
it ſhali be tried by a jury: for it never can appcar by the 
record that the perſon claiming the peerage was deicended 
from him who was firſt created a peer. 


2, Records may allo be given in evidence by exemplifi- 
cation or by a copy: and in what cates the record itſelf, 
or an exemplitication, or when a copy is evidence, the 
diſtinction is this: where the recerd is the ground of the action 
it makes part of the pleadings, and appears in the allega- 
tions: in ſuch caſe it is tried on the iſſue of nul tiel record; and 
it ſhall be tried by the record, as a record is evidence of 
itſelf, 

But where the record is enly inducement, in which caſe it 
is not travertable (for nothing is traverſable that does not 
make an end of the matter; and it cannot make an end of 
the matter if fact be joined with it) in ſuch cale therefore 
the iſſue muſt be on the fact, and be tried by the jury; a 
copy of the record may be given 1n evidence to tupport the 


fact; for whenever a record 1s offered to a jury, a copy 
1s evidence, 


So that the difference of the. two caſes is this: in the 
former the iſſue goes to the court; for nul tel record is an 
five in which the record itlelt is the only proof, and that 
the court themſeives inquire into: for no averment will be 
admitted againſt a record; but where the iſſue is on other 
mattcr and the record is only inducement, as the caic of]. 
an cſcape, c %. the writ is inducement and the eicape 
matter of fact; in which cate it is only neceflary to ſhew 
that there was a writ, as being an averment in the declara- 
tion necetlary to be proved; and to a copy is proof of 
that, 5 


So where the action was debt on a bail-bond by the 
afhgnee of the ſheriff, the plaintiff alledged a præcipe, 
called a bill of Aſradleſex, tued out againit the defendant 
in the original action: the detendant alledged that no ſuch 
recept iſued: the plaintitt replied that there did, as appears 


by 


EVIDENCE, | 


by the records of the court, and prayed that they might be in- 
{peed : On demurrer the queſtion was, If the concluſion 
was good? and per Cur, The ifluing of a writ from another 
court, as of an original from the court of chancery, is 
never a record of this court, until the return of it is filed; 
but the iſſuing of a writ from this court, although no return 
thereto is filed, is always a matter of record of this court, be- 
cauſe there appears on the roll an award of the writ. 


Whenever therefore the trial is by the record; that is, on 


the iſſue of nul liel record, a day is given to bring in the re- 


cord; if the record pleaded is a record of another and inferitr 
court, the party pleading it muſt ſue out a certzorar: to the 
officer of that court who returns it; and he can only have 
it by certiorari, not by an order on the officer to produce it; 
bur if the record pleaded be of a tuperior court, there the 
party pleading it mu/t ſue @ certiorari out of chancery; into 
which court when it is returned, it is {ent by a mittimus 
from the chancery into the court where it is pleaded, 


If the record is of the court where it is pleaded, or of a 


ſuperior court, if it be not brought in on the day given, it is 
a failer of record; but if it was a record of an inferior 
court, if it is not brought in on the day, it is not a failure 
of record; but the party muſt ſuc out an alas or a pluries 
certiorari ; for in this cate he is guilty of no neglect, as he 
is in the two former, 


When the record is brought in it is good evidence, or 
& otherwiſe under the following diſtinctions:“ 


1. If the record be ſet out 1mperteRly or partially, it 
ce is ſufficient if enough appears to prove the matter in 
&« diſpute.“ 


As if a man pleads a recovery /nffered of one acre, and the 
record brought in is a recovery of 2irg acres, this is good, and 
not a failure of record; as it two were recovered One cer— 
tainly is. 


So if a man declares on a recognizance by 7. S. and the 
record is of a recognizance of 7 S, and J. X. jointly and 
ſcverally, it is good; tor J. S. is liable tor the whole, 


2. So a variance in a part not material is not fatal,” 


As if there be pleaded a record of an out/awry of the 
Plaintiff, at the ſuit of J. S. and on bringing in the record 
It is an outlawry at the ſuit of J. N. it is not a failure of re 
cord; for the material queſtion is, Is there any outlawry 
againſt the plaintiff:? 


3Þ 4 So 
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So a variance as to a continuance is no failure of record; 
{or the continuance is not a material part of the record, 


3. © But a variance in a material part is fatal.“ 


As where the plaintiff declared in debt on a judgment of 
Trinity Term 1787, and on nul tiel record pleaded, the record 
was brought into court, and appeared to be the record of 
a judgment of Eaſier Term, 1788; this was adjudged to be 
a failure of record, | 


So where the declaration flated a judgment recovered, 
at the tuit of one, and it appeared to be at the ſuit of two 
perſons, it was adjudged to be a failure of record, 


But if a record of one day of a tem be pleaded, and a re- 
cord ¶ another {ay be brought in, this is not a variance; for 
the whole term is but one Cay in the eye of the law. 


Aliter where the day 1s material, 


So if a n the outlawry of the plaintiff by the 


name of 7. S. Anight, and the record brought in, be of 


"7. S. Gent, this is a failure of record. 


So if the record of the outlawry brought in, vary from 


that pleaded /n ive day of the return of the exigent, it is fatal; 
for the day is material. 


And wherever there 1s a failure of record, the party 
pleading it has judgment againſt him, 


But it 1s to be obterved, that the records which are of 
themſelves conclufive evidence, are records of the cour ts of 
record in England only; for though an action lies on the 
judgment of a foreign court, the record of that court is 


not conclufive evidence, but the action is debt or aflump- 
fit, and muit go to the country, 


Therefore where the action was on a judgment of the 
courts in Jamaica, and the declaration concluded with a 
prout fatet per recordum, it was held to be wrong and was 
rejected; and the plca of nul tel record a mere nullity. 


And this doctrine is general as to all courts in England 
not of record, as ex gr. the great ſeſſions of Hales, which is 


not a couit of record ; io of the county-court, hundred- 
court, and court-baron. 


3. Another reaſon why copies of records ſhould be 
good evidence, is, that being things of a public nature, to 
which eyery one has a right to have recourſe, they cannot 
be transterred from place to place to ſerve a particular pur- 
pole ; therefore copics, if properly authenticated, are good 


evidence; 


EVIDENCE. 


evidence; but a copy of a copy is not evidence; for the 
- beſt evidence the nature of the thing will admit muſt al- 
ways be given, and the further any thing is removed from 
the original truth, the weaker the evidence muſt be; be- 
ſides there is a chaſm in the proof, becauſe it cannot ap- 
pear that the firſt copy was a true one, 


Theſe copies therefore are twofold: 1ſt, Under ſeal: 
and 2dly, Not under ſeal, m 


1ſt. Of Copies under Seal. 


1. Copies under ſeal are called exemplifications, and are of Bull. N. P. 226. 
better credit than any {worn copy; for the courts of juſ- rene f-axcag 
tice, by putting thcir teal to them, atteſt their authenticity, Sayer Rep. 2973 
as done under their authority, by perions more capable to 
examine, and more Critical and exact than another perſon 


is or can be. 


Excmplifications are twofold : under the broad ſeal, and 
under the {teal of the court. 


1. Exemplifications under the broad or great ſeal, are pull. N. P. 226. 
of themſelves records of the greateſt validity, and to which 10 Co. 93. 
the jury ought to give credit under the penalty of an at- 
taint. 


Theſe records ſo exemplified under the great ſeal, are ibid. 
either records of the courts of Chancery, or have iſſued from 
it, or are ſent for into the court of Chancery by certiorari, 
which is the center of all the courts, and from thence the 


ſubje& receives a copy under the atteſtation of the great 
ſeal, 


But upon exemplifications under the great ſeal, it is to 
be obſerved, 


I. That nothing but records exemplified under the great Bull. N. P. 227, 
ſeal, may be admitted in evidence; for being there pre- 
ſerved by the proper officer of the court, they are ſuppoſed 
to be free from all razure and corruptien, and fair and un— 
blotted, ſo that there can be no danger from the exempli— 
fication ; but deeds exemplified under the broad ſeal cannot 
be given in evidence; for they being in the cuſtody of the 
party: and not of the law, are tubject to razures and inter- 
ineations, and therefore ought to be produced themſelves, 
as the beſt evidence of the contract. 


2, When the record is exemplified, the whole ought to be 
exemplified, for the conſtruction mult be on the whole taken 
together ; 
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together: however, this rule muſt be taken with ſome re- 
ſtriction. See after, about giving ſworn copies in evidence, , 


3. In ſome caſes an exemplification of a record is not 
* complete evidence of all matters contained in it.” 


As if letters patent be given in evidence, in which it is 
recited That a certain office was before granted to J. S. 
and that J. S. ſurrendered it to the King, who accepted 
the ſame, and granted it to J. D.“ this is not enough to 
avoid the title of J. S. but the record of the ſurrender muſt be 
ſhewn, or a true copy of it; for the recital of ſuch ſurrender 
is not the beſt evidence that the nature of the thing will 
admit, and it would be of dangerous conſequence, if by 
ſuch {ſort of ſuggeſtion a man's title might be avoided ; but 
if letters patent were given in evidence whereby, in con- 
ſideration of the ſurrender of former letters patent, the 
King grants a particular eſtate to the party, this would be 
ſufficient proof of the ſurrender ; for the taking of an eſtate 
by the ſecond letters patent, 1s itfelf a ſurrender of the 
firſt ; the ſecond letters patent are the beſt proof of the tak- 
ing ſuch eſtate, and then the ſurrender is by operation and 


conſtruction of law. 


So if the queſtion turns on the ſurrender of a former 
rant, which is denied by the defendant, and to prove the 
3 grant he takes advantage of the recital in the latter 
(as in caſe firſt put above) he ſhall be bound by the recital 
of the ſurrender ; for he muſt take the whole together; but 
if he only relies on the former patent which he produces, 
it will put the plaintiff on proving the ſurrender. 


So if letters patent recite a former grant to another, and 
grant of the otfice to commence from the determination 
thereof, the party claiming under the ſecond muſt pro- 
duce a copy of the firſt, that the court may fee that it is 
determined; for there can be no other proof of the deter- 
mination of the grant than the grant itſelf, though perhaps 
in ſuch caſe if the recital were that it was determined, the 
whole recital would be taken together, 


2. The ſecond ſort of exemplitications are thoſe under 
the ſeal of the court where the record is kept, and ſuch are 
of higher credit than any ſworn copy; but thete can only 
be of records of that court, under whole ſcal they arc ex- 
empliticd. 


And the exemplifications of ſines and recoveries under 
the teton· ſcal, where the records were conſumed, has been 
admitted in evidence, 
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So has the exemplification of a recovery in a court of 
ancient demeſne being old, and the records loſt, 


By ſtar. 27 Eliz. g. the exemplification of a recovery in 
Wales, or a county palatine, is of the ſame validity as the 
original records, 


2. Of Copies of Records not under Seal. 


Theſe copies are of two ſorts: 1, Sworn copies: 2, Of- 
fice-copies, 


Of each of theſe, and how given in evidence, 


1. Of Sworn Copies. 


Sworn copies are the copies of records which the wit- 
neſs who produces them ſwear s he examinea with the original; 
as the copy ot a judgment from Ireland, ex gr. or from one 
court in //*/imin/ier- Hall to another. 


1. But the copies ſo admitted muſt he copies of records 
brought into court in parchment, and not of a judgment (ex 
gr.) in paper ſigned by a maſter, though upon tuch jucg- 
ment you may take out execution ; for it does not become 
a permanent matter ti]! it be delivered into court, and is 
there fixed as a roll of the court; for until it become fo 
fixed, it is transferrable, as not being a roll of the court; 
of which only the law allows copies, as they aught not to 
be transferred from place to place. 


| ' 

But a copy may be given in evidence where the record is 
49%, without iwearing it a true copy; for the record is in 
the cuſtody of the law, and theretore if loſt, there ought 
to be no injury to the partics right; and coaſequently the 
copy ought to be admitted without ſwearing to any exa- 
mination of it, ſince there is nothing with which it can be 
compared; but in ſuch caie the inſtrument thould be ac- 
cording to the rule required by the civil law veluſtate tempo- 
ris aut judiciaria cognitione roborata, 


As in ejectment for a rectory, to which a recuſant had 
E the record of the conviction being proved to 


ave been burnt, it was allowed to be proved by the et- 
treats into the exchequer, | 


So the copy of a decree of tythe in London, has often 


been given in evidence without proving it a true copy, 
becaule the original is loſt, 


So has a recovery of lands in ancient demeſne, where 
the original is loſt; but poſletiion has gone according to 


the recovery, 
| 2. As 
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2. As to how ſuch a copy is to be given in evidence, 


3 Iaft. 773. If a ſworn copy is given in evidence, it muſt be a copy of 
the whole record ; for the precedent or ſubſequent words 
may vary the ſenſe and import of the thing produced, 


Per Ld Hard- As in the caſe of inquiſitions e mortem, and ſuch pri- 
wicke. Canc. vate offices in which you cannot read the return without 
my _ smith- alſo reading the cemm can; but in caſes of more general concern 
Bull. N. P. 228. and notoriety, as the miniſters return to the commiſſion in 
Henry the 8th's time, to inquire into the value of liv- 
ings, it would be of ill conſequence to oblige the parties 
to take copies of the whole record, as the commiſſion is a 


thing of ſuch general notoriety, that it requires no proof, 


2. Ot Office-Copies. 


Bull, N. P As to theſe a difference is to be obſerved between office- 
yl NP, 2% 
copies given out by a perſon intruſted by the court for 
that purpoſe, and a copy given by an officer of the court 
not intruſted for that purpoſe; the firſt are evidence of 
themſelves without proof; the latter is not evidence with- 
out proving it actually examined; for every credit is to 
be given to a party appointed by law to a particular truſt 
as far as it extends, but not to others who are not ſo in- 
truſted, 


Bull, N. 7. 123. Therefore the chirograph of a fine is evidence of ſuch 
fine, becauſe the chirographer is appointed to give out copies of 
the agreement of the parttes which are lodged of record, 


Chettle v. Pound But where the fine is to be proved with proclamations (as it 
FP. 4f. 1700» muſt be to bar a ſtranger) the inder ſement of the proclamations 
Bull. N. F. 229. by the chirographer on the back of the chirograph, is not 
Allen's cafe, evidence; for though the chirographer is authorized by 
8 Car. 1. the common law to make out copies of the fines to the 
* as parties, yet he is net appointed by the ſtatutes to copy the precla- 

mations ; and therefore his indorſement is not evidence, 


B-!!.N.P. % Therefore it is not enough to give in evidence a cop 
*2.1: this h0u!d of the judgment though examined . the clerk of the 


not de further | * 3 . L . 
« on, being Ega- treaſury ©, becauſe it is no part of his office; for he is only 


ed by him, ard intruſted to keep the records for the benefit of all mens pe- 


not proved to be ruſal, not to make out copies of them. 
examined,” as in 


ſuch caſe a a # a 


evidence, but it aliter Where made out by another clerk not ſo intruſted.— 


mull be proved. Vid, peſi. 
Bull. N. P. 22% 


Sa 
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So of depoſitions. Vid. peſt. 


So a rule of court produced under the hand of the pro- 
per officer is good evidence, without proving it a true 
copy; for it is an original. 


And nete, That when the copy is evidence, the court 
will never order the original to be produced, unleſs there 
is a ſuggeſtion of a razure or a new entry. 


Therefore where the plaintiff moved that he might have 
a copy of the poll, and that Sir J. /Fard, who had preſided 
as mayor, might produce the original at the trial; the 
court refuſed to make ſuch an order, as there was no 
foundation for it, and the copy was evidence. 


But where a rule was moved for on a juſtice of peace to 
produce an examination taken before him at a trial, it 
was granted, as it was neceſſary 19 prove the hand-uriting of 
the party, in order to make it evidence, 


2, HOW EACH MATTER OF RECORD MAY BE 
GIVEN IN EVIDENCE, 


1. Of general ads of parliament, the printed ſtatute-· book 
is evidence; not that the printed ſtatutes are perfect and 
authentic copies of the records themſelves ; but every per- 
ſon is ſuppoled to know the law, and therefore the printed 
ſtatutes are evidence, hecauſe they are hints of what is 
ſuppoſed to be lodged in every man's mind already, 


But of private as of parliament, the printed ſtatute-book 
is not evidence, though reduced into the ſame volume 
with the general ſtatutes; but the party ought to have a copy 
compared with the parliament-roll; for they cannot be ſuppoled 
to be lodged in the minds of the people, 


However, a private act of parliament in print that concerns a 
whole county, as the act of Bedford Levels for rebuilding 
Ziberton, Wc, may be given in evidence, without compar- 
ing it with the record: and theſe things are rather ad- 
mitted, becauſe they gain ſome authority from being 
printed by the Ang's printer; and beſides, from the no- 
teriety of the ſubject of them, they are ſuppoſed not to be 
wholiy unknown: and for this reaſon printed copies of 

| other 


Brocas v. Mayor 
& Aldermen of 
London. 


I Sw. 307. 


Plex v. Smith. 
1 Stra. 126. 


Bull. N. P 22c. 


Ibid. 


Per Holt, C f. 
Cai. R. B. temp. 
Gul. 210. 
Goodright V. 
Skinner. 

M 7G. 2. C. B. 
Bull. N. P. 220. 
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other things of as public a nature, have been admitted in 
evidence, without being compared with the original, 


Dupay's v. Shep- So the printed proclamation for a peace was admitted 
-_ Berg. do be read, without being compared with the original re- 


$. C. as fupra, cord in 1 „in order to prove the day of the peace 
being concluded, 


Rex v. Jefferies, [In this caſe Keble and Raftal's ſtatutes differed ; and they 

x S 446, who were for adhering to Keble, proved that they had ex- 
amin'd him with the parliament roll; the Chief Fuſtice ruled 
this to be ſufficient, and Keble was read. 


2. As to tines, recoveries, judgments, writs, and affida- 
vits, the law as to thoſe, when the original and when a 
copy, has been already delivered. 


3. As to werdi@s, it has been decided, 


Lee v. Prown, 1. That if a verdict is offered in evidence, it ought to 

—— be proved by the record, and not given in evidence by wit- 

5 neites ; that is, by the record ittelf, or by an exemplifica- 
Lion, according as the caſe is. | 


2 Roll. Ab. (30. But if the jury are agreed and diſcharged without giv- 
* 5 ing a verdict, it is ſaid that it ſhall be allowed to be green 
in evidence, that the jury were agreed, in the caſe of a 

common perſon. 


Bull. N. P. 23. So a nonſuit with proof of the evidence, upon which the 
plaintift was nonſuited, may be given in evidence on ano— 
ther action brought by the ſame party. 


Cotton v. 2, The bare producing of the pyftea is no evidence of 
br wag the verdict, without ſhowing a copy of the final judgment; 
I ora. 102, 


for it might have happened that the judgment was arreſt- 
ed, Or a new trial granted, 


Montgomery v. But this rule does not hold where the verdict has been 
1 gien on an iſſue directed aut of chancery, becauſe in ſuch 

Bull. N. P. 234. caſe it is not uſual to enter up any judgment; and the de- 
cree in the court of Chancery is equally proof that the 


verdict was ſatisfactory, and flands in force, 


Per Pratt, G. J. But the production of the poſiea is ſufficient evidence 
I Scra. 162, that there was a trial between the parties, in order to intro- 
duce an account of what a witnets ſwore at the trial, 


Rex v. Iles. As on an indictment for perjury againſt a witneſs for 


A N what he {wore at a trial, the poſtea is good evidence that 
Cue Low there was a trial, ſo as to introduce the words ſpoken on 
Raymond. which the perjury is aſſigned. 

Rex v. Minns. . 
Sitt. Weſt. Tr. 
32 G. 3. 8. C. 

ruled. 


2, of 


* nnn leo: 014 N 
bh - . F 1 OR ] 


EVIDENCE. 


2, OF PUBLIC EVIDENCE, NOT RECORDS, 


Theſe come under the general definition, that they muſt 
be ſuch as are evidence of themſelves, and do not expect 
illuſtration from any other thing: ſuch are court- rolls and 
proceedings in chancery: Of theſe too, copies may be 
given in evidence, inaſmuch as there is a plain c6herent 
proof ; for there is proof on oath of a matter which, if 
produced, would carry its own light with it, and by con- 
ſequence would need no proof. 


Theſe form the principal heads following: 1ſt, Pro- 
ceedings in chancery : 2. In the eccleſiaſtical, and other 
inferior courts: 3. Other public matters in the nature of 
records, 


I. OF THE PROCEEDINGS IN CHANCERY. 


Proceedings in chancery are not records, for the judg- 
ment is there /cundum equum & bonum, and not ſecundum 
lezes Angliz ; ſo that they are not the precedents of juſtice, 
as not being memorials of the laws of Ezgiand, which bind 
the chancellor in his determinations, 


Under this head, I ſhall conſider, 1ſt, The bill: 2dly, 
The anſwer: 2dlv, The depoſitions : and 4thly, The de- 
Crec, 


1. Of the Bill in Chancery, and how far it is 
Evidence. 


1. The bill in chancery is evidence againſt the com- 
plainant; for the allegations of every man's bill ſhall be 
ſuppoſed true, and as an admiſſion of the fact; for it ſhall 
nor. be preſumed that it was preferred by the counſel or 
ſolicitor without the parties privity, or that they mingled 
into it any facts which were not true; but in order to 
make it evidence, there muſt be proceedings on it; for if 
there were none, it ſhould rather be ſuppoſed to be filed by 
a ſtranger to bar the party of his evidence, 


As if a patron ſue the parſon on a bond, and the parſon 
prefer his bill in chancery to be relieved, ſtating it to be a 
ſimoniacal contraQ; the bit and proceedings on it may he 
given in evidence on an ejectment to make void the par— 
ton's living. 

& But where the bill is a mere bill of diſcovery, it 
&« {ſhould feem that that would not be evidence.“ ; 


There ſore, 


Bull. N. P. 238. 


1 Sid. 232. 

It is ſaid that 
modern practice 
is vtherwiſe. 
Buller N. P. 
235. infra, 


Full N. p. ibid, 
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Lord Ferrers v. 
- + 
Fitzgivbon 196, 


Bull. N. P. 236. 


2 Ver ro 70. 


Eggleſton V. 
Speke. 


3 Nod. 239. 


Ford v. Grey. 


Salk. 225, 
3 Rell 


Ear! of Bath v. 
Bat bet ſea. 

5 Mod. 10. 

1 Sid. 418. 


Per Cowper, Ch. 
Hill. Vac. 17c9. 
Bull. N. P. 1237. 
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Therefore, on an iſſue direQed out of chancery, to try 
the validity of a deed, where one J. N. was Sd by 
the defendant to prove that he wrote it by the direction 
of Lord Ferrers in 1720, and to contradict his evidence, 
the plaintiffs produced a bill of chuncery, fil:d in 17 19 by the 
defendant, which mentioned the deed; the court would not 
ſuffer it to be read, though an anſwer had been put in; for 
it was no more than the ſurmiſes of counſel for the better 
diſcovery of the title: but in all caſes where the matter is 
flated by the bill as a fad, on which the plaintiff founds his 
prayer for relief, it will be admitted in evidence, and will 
amount to proof of a confeſſion, 


2. Of the Anſwer in Chancery, and how far it is 
Evidence, 


1. If the bill be evidence againſt the complainant, much 
more is the anſwer againſt the defendant, becaule it is 
given in on oath, 


But an infant's anſwer by his guardian ſhall never be ad- 
mitted as evidence againſt him on a trial at law; for the 
law has that tenderneſs for the affairs of infants, that it 
will not ſuffer them to be prejudiced by the guardians oath : 
ſo the anſwer of a tru/ize can in no cauſe be admitted as evi- 
dence againſt his ceſtur que truſt, 


So though an anſwer is evidence againſt the party him- 
ſelf, it is none againſt his alience. 


2, But in giving an anſwer in evidence, if it is read as 
the confeſſion of a party, it mu be taten altogether, and not 
that part only be read which makes azainſt the party whoſe anſwer 
it is; for the anſwer is read as the tenſe of the party him- 
ſelf; and if you take it in this manner, you muſt take it 
entire and unbroken : therefore if, er exceptions taken, a 
fecond anſwer has been put in, the defendant may inſiſt to have 
that read to explain what he {wore in the firſt anſwer. 


% But though the whole of an anſwer muſt he read 
« when it is produced as evidence, yet it does not of courſe 
% make that part evidence for the party who made it, 
& which is in his own favour; for he [hall be called on to 
« prove the allegations which he ſo makes in many in- 


« ſtances.” 


As where a bill was filed by creditors againſt an exe- 
cutor to have an account of the teſtator's perſonal eſtate, 
the executor ſet forth by his anſwer, that he had received 


from the teſtator 1100], which had been left in his hands; 
that 


that on ſettling accounts with the teſtator, he gave the 
teſtator a bond for 10col, and that the fool. remaining 


was given to him for his trouble in the teftator's buſineſs, 


and there was no other evidence reſpecting this 1091. ; it 
was inſiſted for the executor, that the anſwer muſt be taken 
together, and that it ſhould be allowed to diſcharge him, 
fince there was the ſame rule in equity as at law; but it 
was antwered and reſolved, that when an anſwer was put 
in 1ſſue, whatever was confeſſed and admitted need not be prove 
ed ; but that it behoved the defendant to make out by proofs what- 
ever was inſiſted on by him by way of avoidance; but that was 
under this diſtinction, that where the defendart admitted 
a fact, and i,, on a diſiin ſuc by way of aviidarce, that 
he ought to prove that matter of defence ; for perhaps he 
admitted the fact out of apprehenſion that it might be 
rar and therefore ſuch admittance ought not to profit 

im, ſo far as to paſs for truth, whatever he ſays in avoid- 
ance : but if it had been one fac (as if the defen:!ant had 
ſaid the teſtator had given him 1001.) it ought to have been 
allowed, unleſs diſproved by the plaintiff, becauſe nothing 
of the fact charged is admitted, and the plaintiff may dit- 
prove the fact if he can. 


« But where an anſwer is produced in evidence on a co/- 
c /ateral matter, not as direct Proof of the iſſue, it may be 
„partially read in evidence.“ 


As where a witneſs was produced reſpecting the title to 
certain lands, and to prove him incompetent, an antwer in 
chancery was produced, in which the witnets {wore that 
be bad an annuity out of the land in queſitcn 7 Serjeant Aaynard 
inſiſted upon having the whole anſwer read through; but 
the court refuſed it, as it was only produced to prove the 
witneſs incompetent, not to prove the iſfue. 


3. © So an anſwer is no evidence fer the party in a court 
* of law, un /, /o ordt rec by the cour! of chancery in the cafe e 
* an iſſue direfed out of it, or unlets the other party have 
& made it evidence by producing it firſt.” 


As where in an iſſue out of chancery, to try the terms of 
an agreement which was witneiled by one w ines : he be- 
ing dead before the trial, the plaintiff Was under the ne- 
ceſſity of aer a bill and anſwer in the cube, in order 15 
make the witn-ſs's drpo/ttions evidence; by that means he made 
the defendani's anfwer evidence; which was accordingly 
read for him. 


« Paluntary affidavits are of the {ame nature nearly as 
** ers in chancery, and may be given in evidence againſt 
the e who has made them; but there is this difference : 


30 That 


153 


S arrin v. N-ax, 
M. 27 Car. 2. 

C. B. at bar. 
Ball. N. P. 238. 


Boll N. P. 228. 


Povrn v. Sir 
Thomas \V hits 
more, at Salop, 
oo. 

Bull. 238. 


Bull. N. P. 238. 
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Hull. N. P. 23%. That an anſter which is the defence to a charge in 2 
court of juſtice, where the defence is on oath, all be pre- 
fomed to be ſworn, as it is proved by ſhewing the bill and 
anſwer. 


Smith v. Goodier But a voluntary affidavit which is no part of any cauſe 

3 Nod. 36. depending in court (as an affidavit that there were no in- 
cumbranes, ex gr.) muf? be proved to be ſworn; for proving 
it /ianed by the party, the proof goes no further than to ſup- 
port it as a letter or note; and as /uch it may be given in 
evidence without more proof. 


Bulle N. f. ibid. Another difference is, that the copy of an anſwer may be 
given in evidince, but the copy of a voluntary affidavit can- 
not; and the reaſon is, that the anſwer is an allegation in 
a court of juſtice, and heing a matter of public credit, the 
copy of it may be given in evidence; but a voluntary affi- 
davit has no relation to a court of juſtice, 1s a private 
matter, and not of public credit; and the afſidavit muſt 
therefore be produced itſelf as the beſt evidence; beſides, 
it mutt be proved to be (worn, which it cannot be without 
it be produced, 


Chambers v, Therefore where in an action for malicious proſecution, 
gre the plaintiff offered in evidence to encreate the damages, 


Bull, N. P. 239. an ollice-copy of an affidavit made by the defendant in 
chancery, of his being worth 2509!, Lord Raymond would 
not let it be read; and the plaintiſt was obliged to ſend for 
the original into chancery. 


« But in ſome caſes a coþy an aner is not evidence; 
e as in the cale of an invietment for perjury on it, though 
« in all civil caſes it is.“ 


Bull. N. P. 239, For on an indiQtment for perjury, though a copy may be 
ottered to, and ſuſſicĩient to warrant the grand jury to find 
the bill, yet an the trial the 9+ ]. muſt be produced, and poſi- 
tive proof given that the detendant was ſworn to it. 


Nan But proof that a perſon calling himſelf T. S. was ſworn, 
3 Mod. 116. aneh that he ſigned the anfwer, and proof by another witneſs 
oi the hand-writing, would be ſufficient. 


Rex v. John So on an indictment for perjury, an objeòè ion was taken 
Morris That there was no proof offered of the identity of the per- 


2 Burr. 1189. fen who {ſwore it, nor even proof that any pcrſan at all ſwore 
it:“ Lord Aansfieid ruled at the trial, I hat proof of the 
detendant's hand-writing, and proof that the maſter's 
Land-writing ſubſcribed to the jurat was his, as being 
{worn before him, was proof ſullicient that the defendant | 
was the lame pcrſon, and that he ſwore it. | 


| And 


EVIDENCE. 


And in the laſt caſe, Ld, Mansfe/d mentioned that the 
reaſon of the order of the court of chancery ““ That all 
defendants ſhould ſign their anſwers,” was with a view to 
the more eaſy diſcovery of perjuries in anſwers : and as 
to the ſwearing, that it was ſufficient proof of the actual 
- ſwearing by the perſon charged, to produce the quit attgſted 
by the proper #ffcer, at leaſt ſuſficient to put the defendant 
upon proving that he was perſonated. * 


But no return of commiſſioners (or of a maſter in chancery) 
of the parties ſwearing will be ſufficient, without ſome 


proof of the identity of the perion, 


3. Ot Depoſitions, and how far they are Evidence. 


1. The courſe of proceedings at law being only by 
viva voce teſtimony, depoſitions are only admiſſible where 
the wi:neſs who made them is dead, or cannot be procured ; for 
till then they are not the beſt evidence the nature of the 
thing 1s capable of, 


ce Therefore, in order to make depoſitions evidence at 
law, it is neceſſary to ſhew that the witneſs was dead, 
„or could not be procured,” 


As where on the trial of an iſſue out of the court 
of exchequer, the depoſitions of a witneſs, taken fiſty 
ears before, were offered in evidence, 6:7 without any evi= 
dence offercd that he was dead, the party relying on the pre— 
ſumption from length of time, which would entitle a deed 
of that date to be read: but the Chief Haren refuted to ad- 
mit it, though he added, that had proper ſcarch been made and 
enquiry after the witneſs, that he would have admitted the 
evidence after ſuch a length of time, 


2. Depoſitions may be read in evidence where the witne/* 
has been fought for and cannct be found; for then he is in the 
ſame circumſtances as to the party who is to ute him, as 
if he was dead, | 


Where it is proved that a witneſs was ſubpcena'd, and 
fell fick by the way, his depoſitions are evidence; for then 
It is the beſt evidence that can be had, and anſwers what 
the law requires, 


4. © Though a witneſs was unintereſted when his de— 
« poſitions were made, if when called upon to give his 
«evidence he is intereſted, he can neither be heard, nor 
© arc his depoſitions adinifiible,” 7 


302 For 


Bu'L N. P. 239 


Godb. 326. 
Fry v. Wood. 
1 Atk. 445. 


Benſon v. Ollve. 
2 Stra. 920, 


Bull. N. P. 239. 


Ibid. 
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Faker v. Lud 


Fa:rtar. 
1 Stra. 10m. 


Tilley's cafe. 
1 Salk. 236. 


Roſhworth v 
Countets of 
Pemnbr ke 


Hard. 472 


Idid. 


St ane v v. Berg 


Hard. 22. 


Bell. N. P. 229. 
B. II. N. P. 242.7 


C-:xrcin v. Drat 
Mic. 27, Cal. 2 
Bull. N. P. 240 


Fer Ld. Kenyon 


4 I-rin Rep. 
27 


1 Chan, Caf. 72 


Sr 3 -n 


Now.l'; cafe. 


1 Res. 145. 


So where depoſitions had been taken in pe- 
mor iam, and the witnels who made them a 
came heir to the lands, and he was now a party to the 
fuit in ejectment, it was held clearly, That theſe depoſi- 
tions were inadmiſſible evidence; for the intent of taki 
the depoktion is only to perpetuate the teftimony of the witneſs 
in cafe of bis death. 


5. A depoſition cannot be given in evidence againſt any 
perſon who was not a party to the ſuit, as it is a matter 
of juſtice that the party ſhould have the privilege of croſs- 
examining him: Therefore depoſitions in Chancery ſhall 
never be given in evidence on an indictment or informa- 
tion; for in theſe the Ning is a party, which he was not to 
the civil ſuit. 


Neither can theſe depoſitions be read for fran ger 
againſt a party to the ſuit; for as they could not be given in 


evidence again/? ſuh flrameer, neither ſhall they be given 
in evidence for him. 


Nor for a ſtranger to the ſuit againſt a purchaſer under 


the party. 


As in the caſe of a bill fled by ſeveral commoners, for 
their common which is decreed. 


But to this rule there are ſome exceptions, 


1. In the cate of cuſtoms and tolls. 


2. In all cafes where hear ſuy and reputation ave evidence, 
depoſitions in any cauſe are evidence: for what a witneſs 
who is dead has {worn in a court of juſtice, is of more 
credit than what another perion iwears he has heard him 


lay. 


3. So where a witne(s in a cauſe twears to any fact, 
what that witnels has ſworn in depoſitions in another 
cauſe, {hail be admitted to contradict him. 


4. So in chancery it is the uſual practice to read de- 
olitions taken in one cauſe as evidence in another, ſaving 
al! juſt exccptions—as that they arc between other parties. 


EVIDENCE. 


For where in an iſſue out of Chancery, 
neſles after his depoſitions taken became intereſted, and 
confeſſing it on a voire dire was rejected; upon which it 
was moved to read his depoſitions as if he were dead; but 
the court refuſed. 


one of the wit- 


tuam rei me- 
terwards be- 


EVIDENCE. 157 
5. To make depoſitions evidence, they ſhould regu- Howard v. 


T remain, 


larly be talen upon bil and anſwer, which are proved to have , ld. 146. 
been filed, 


And it ſhall be ſufficient proof that they were ſo, by, Nd. 211. 
the fix clerk's book, mentioning them in the inrollment 
of the decree, though then loſt, 


This is where the depoſitions are not of a very ancient Hob. rr2. 
date, for formerly they did not inroll the bill and anſwer, Ball. X. P. 246. 
and therefore ancient depaſitious may be given in evidence, with- 
out proof of the bill and anſwer ; ſo depoſitions taken by the 
command of Q. Elz. upon petition, without bill or an- 

_ were on ſolemn hearing in chancery allowed to be 
read, 


But though proof of the bill and anſwer is neceſſary, in 
order to make the depoſitions evidence, yet this is to be 
taken with ſome reſtriction. 


« For if a bill is filed, if the d:fendant fands out ts a con- Howard v. Tree 
&« tempt, depoſitions taken are evidence, for then it is the 4 Mad. TY 
% party's own fault that he did not croſs-examine the Sir Tru. Ray a. 
« witneſſes ; hut depoſitions taken before anſwer put in, are 333. 
* not adinitted to be read, unlets the deicndant appears to 
« be in contempt; for if there does not appear to be a 
ec cauſe depending, the depoſitions are conſidered as mere 
voluntary affidavits.“ 


Therefore, where a bill was filed by the deviſce, to per- Howard v. 
petuate tlie teſtimony of witneſſes; the defendant, the heir 8 
at law, ſtood in contempt, and would not anſwer, and N 
thereupon the plaint. ft had a commiſſion, and examined the & C. 
witneſles to the waiter of his bill, de bene eſe; the defend— 
ant joined in the commithon, and crots-examined ſome of 
the witneſſes: before, however, he put in his anſwer, 
ſome of the witneſſes died, Thete depotitions were held 
to be good evidence, as otherwiſe the devitee might loſe 
the benetit of their teſtimony, as the heir would not an- 
ſwer the bill nor call the deviſe in queſtion, till after 


the witnclles were dead, 


But if the depoſitions of witneſſes are taken de bene offs, —— v. - 
before the coming in of the defendant's anſwer, the ge— 8828 
fendant not being in contem /t. ſuch depoſitions are not evi- TIP 
dence, becauſe the oppoſite party had not the benefit of 
croſs-examination; and the rule of the common Jaw 1s 
ſtrict, that no evidence ſhall be admitted, but what is or 
might have been under the examination of both parties: 
but perhaps in chancery, on ſpecial motion, it might bg 


ordercd to be read, 
30 3 | « In 


um 1 — 


Backhouſe v. 
Middleton 

3 Ch. Cal. 17%. 
Smith «©. Veale. 
«Ld. Raym. 738. 
Per Holt. 


2 Joaes 164. 


2 Mod 231. 


Trowel v Caſtle - 


1 Keb. 21. 


Thid. 


Bull. N. P. 244. 


Clews v. Bathurſt 
2 Stra. 990. 


* 
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In all other caſes it ſeems that proof muſt be given of 
&« the bill and antwer; that is, proof that a cauſe was re- 
« cularly before the court of Chancery, upon which the 
«« depoſitions were taken,” 


For if a cauſe be diſmiſſed for irregularity of the com- 
plaint, the depoſitions made in it can never be read, for 
there was no cauſe regularly before the court but where 
the bill is diſmiſſed, becauſe the matter is not proper for 
equity to decree on; yet depoſitions on the facts in the 
cauſe may be reac afterwards in a new cauſe between the 
parties, 


4. Of the Decree, and how far it is Evidence. 


A decree in Chancery, or the exchequer, may be given 
in evidence between the ſame parties, or any claiming un- 
der them; for their judgments muſt be of authority in thoſe - 
cates where the law gives them juriſdiction; and it would 
be abſurd not to ſuffer what 1s done by virtue of that 
juriſdiction to be full proof. 


So a decretal order in paper with proof of the bill and 
anſwer, or if they are recited in the order, is good evi- 
dence. | 


2. OF THE PROCEEDINGS IN THE ECCLESIASTICAL 
AND OTHER INFERIOK COURTS, 


1ſt, How far they are evidence: 2d, How they are 
given in evidence. 


1. With respect to theſe matters, it is in general to 

& be obf 5 h 7 eclefiaftical 
ODICTVEG, 1at Wherever any Court, ECCLIENATtTICAL OT 
& civil, pollclies a competent juriidiction, the decree, 
„ ſentence, or judgment of that court is concluſive evi- 
„% dence of that matter whenever it ariſes collaterally in 
„ queſtion in any other court of juſtice in the kingdom.“ 


Therefore, where the action was for malicioufly pro— 
curing the Hunt s wife to exhibit articles of the peace againſt + 
him, and fer lroing with ber in adultery, the plaintiff proved 
the mariiage by a pariſon and a woman; to encounter 
which ihe defendant produced a ſenteuce of the conſiſtory 
court of Land, in a cauſe of jactitation of marriage, 
brought by the fuppoled wife againſt the plaintiff, where- 
in [he was decreed free from all contract, and perpetual 
ſl-nce impoied on the plaintiff. This was ruled by Lord 
Ha: 4:01. te, Ch, Juſt. to be concluſive evidence; and the 
Plaintiff was nontuited. | , 8 ; 
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So where the action was on a contra of marriage, and 
the defendant pleaded ren afſumpſit : On the trial, the de- 
fendant offered in evidence a ſentence of the Hpiritual 
court in a cauſe of contract, againſt which the judge had 
pronounced ſentence, and declared Mrs, Villa Rial free 
from all contract. The judge ruled this to be conclufive 


evidence againſt the plainufi, who was therefore non— 
ſuited, 


159 


Da Coſta v. Villa 
Real, 2 Stra, 


And it was afterwards ruled in this cafe, that the ſen- Prudam . 


tence was ſo conclufive, that the judge would not admit 
evidence of fraud, or colluſion in obtaining it. 


So in an action of trover for goods, judgment of con- 
demnation in the court of exchequer in an information 
would be concluſive, 


2, But in order to make the {cntence of ſuch court con- 
« clufive evidence, the que//ton ma Dave come directly before 
« them, and not collateraily nor thall the ſentence be al- 
« lowed to prove another matter coliaterally.“ 


Therefore, if in an information againſt A. B. iſſue is 
taken on the fact, whether on ſuch a year . S, was mayor, 
and it is found that he was not; if another information is 


filed againſt C. D. and the tame ifſue joinec,, the tinding 


and judgment i in the laſt caſe is not evidence in this, 


So where in trover for goods, upon ev dence, the plaintiff 
having proved his poileflion, and the taking ot them by 
the defendant, the detcndant thewed that the goods be- 
longed to one Jane Blucthaimn, to whom he had admin uh red: The 
plaintiff then proved, that ſome days previous to her 
death, that ſhe had been married to him; it was then in— 
ſiſted for the defendant, that the ſpir na court had deter- 
mined the right to be in the defendant, tor they could not 
have granted adminiſtration to him but upon ſuppoſing 


that . was no marriage, and that this ſentence being 


on a matter within their juricdiction, was concluſive : But 
per Hut, Their tertence is concluſive where it has been di- 
realy decided, ſuch cannot be contradicted by evidence; 
bur it is otherwiſe «tere 4 collateral matter is to be enjerred 
frem the fentence 3 tuch may be examined on evidence. 


So where in dower the defendant pleaded ne ungut 
accouple in loyal matrimanie; the plaintiff replied, that Sir 
William Helle had exhibited a libel in the eccichaſtical 
court, charging her with having committed adultery with 
John Robin:, and praying a divorce ; that to that libel the 


Phillips, M. 11. 
Geo 2. Ibid in 
margin. 


Eins v. Smith, 
815 Th. Raym. 


336. 


Bull. N. P. 244. 


Blackham's caſe 


I Salx, 290. 


Robins v: 
Crutchley. 
2 WII 122. 


leaded that ſhe was the wife of Robins, and not of Sir 


V. I olſeys that before the caute was heard Reb:ins died, 
but that afterwards the cauſe was heard, and the court 
3 C 4 a decreed, 
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S P. Ducheſs of 
Kingfton's caſe, 
ruled on an in- 
dictmegt tor 
polygamy. 
Leach Cr. Caf. 
143, 


Crofs v. Salter. 
2 Term Rep. 
639. 


Bull. N. P. 245. 


Saloucci v. 
Joh a lon, ante 
145 


2 Show. 232. 
Farzillay v. 
Lewis. 


autc 145. 8. P. 


Burton v. 
Fitzgerald. 
3 R1. 1078. 
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decreed, That ſhe had been lawfully married to Robins : 
This was on demurrer held to be a bad plea, for the ſen- 
tence might be by colluſion; it was a determination to 
bind the right of land, to which the defendants nor their 
anceſtors had not been parties; befides, the only mode of 
trying the validity of a marriage is by the biſhop's certifi- 
Cate, 


© In this caſe it is obſervable, that the point to be aſ- 
„ certained, was the marriage of the plaintiff with John 
© Kcbins, that that was not the direct queſtion before the 
* ſpiritual court, which was on the adultery; therefore, 
the queſtion was only collaterally decided, and there- 
fore could not be concluſive : but it is there ſaid, That 
« if it had come directly in queſtion on the biſhop's cer- 
ce tificate, that that would be concluſive,” 


aA = 


3. But the ſentence of the eccleſiaſtical court, in order to 
be deciſive, muſt be poſitive aſcertaining the right: For 
where in caſe for diſturbing the plaintiff in a pew, it 
appcared that upon a libel in the conſiſtorial court, the 
court had adjudged the right to be in the plaintiff; bur 
that on an appeal to the arches, that court had reverſed the 


fermer ſentence : it was held, That this was not concluſive 
evidence tor the defendant, 


Therefore in dower, if the defendant plead -e unques ac- 
couple, &c, and the biſhop certiftes on this iſſue that the 
arties are married, and ſuch certificate be inrolied, and 
judgment given for the demandant theteon : In the lite ad ian 
agamſt another tenant,- the d:fendant will be concluded from plead 
ing the uke plea; for the matter having been er diredto deter- 
mined between the parties, ſo that it can never be again 


controvertcd by them, the record is conc/u/rve evidence of ſuch 
fact againſt all the world. 


4. And courts take the fame notice of the adjudications 
« of foreign courts in matters of which they have conu- 
« ſance, and hold the ſentences of ſuch courts concluſive 
&« evidence; nor will the courts here examine into the 
„ grounds of their deciſion, if the matter appears to be 
« within their juriſdiction.” 


As in an action on a policy of inſurance, with a war- 
rant; that the ſhip was Swed:/h, a ſentence of the French 
ccurt of Admirolty, condemning the ſhip as Engliſh pro- 
perty, was held to be concluſive evidence. 


5. But in order to make the proceedings in the inferior 


„ courts concluſive evidence, ſuch court ſhould have 


& complete jur:/diftion of the whole matter which is the 
++ object of the cauſe.“ 


6 There. 


„ 
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« Therefore, if the ſuit is in the eccleſiaſtical court, 
© if it is mixed with any matter of temporal cognizance, 
« there the ſentence is not concluſive evidence,” 


Therefore, if a man deviſe /ands, the probate of the will 1 Roll. Ab. 678. 
in the ſpiritual court cannot be given in evidence; for all Bull. N. P. 245- 
the proceedings there as far as relate to land are coram non judice : 

For having no authority to authenticate any fuch deviſe, 
a copy of a will under their ſeals 1s no evidence of a true 
copy. 

But the probate of the will of perſonal ęſtate is good evi- 
dence, becauſe they have the cuſtody of all wills that con- 
cern perſonal eſtate, and they are the records of that court, 
and therefore a copy ot them under the ſeal of the court 
muſt be good evidence; and this is ſtill the more reaſon- 
able, becauſe it is the uſe of the court to preſerve the 
original will, and only give back to the party copies of 
it under the ſeal of the court, 


But to this are the following exceptions: 


1. Where the party who wants to uſe the will of 
lands in evidence cannot procure it, in ſuch cate the 
& ledger-book is evidence.“ 


As where in an avowry for a rent-charge the avowant Anon. 
could not produce the will under which he claimed, as it Cat. K. B Reps 
belonged to the devijce of the land, who was the plaintiff in the * 
action: in ſuch caſe it was held admiſſible evidence, and 
ſufficient to charge the plaintiff to produce the ordinary's 
regiſter of the will, and to prove former payments. 


Sed quere, If according to modern practice the plaintiff 
ſhould not have had notice to produce it? 


2. Where a will of lands is wanting to prove a co//ateral 
„ matter, as a deicent, ex gr. in ſuch caſe the ledger-book 
6 of the ordinary is evidence.“ 


As if it was neceſſary to prove the relation of father and pite v. pomin. 
ſon, in ſuch caſe the ledger-book would be evidence: for Ld. Raym. 744. 
the ledger-book is not merely a copy, but is a roll of the 
court; and though the law does not allow thele rolls to ,.... 

5 er Pettit v. Pettit. 
prove a deviſe of lands, hay when the will is only to prove r5or. 
a relation, in ſuch caſe the rolls of the ſpiritual court that Bull. N. P. 246. 


has authority to inroll all wills, are ſufficient proof of ſuch 
teſtament, 


But a copy of the ledger-bock is not evidence, 
6. On this head it is further to be obſerved, 


Bull. N. P. 246. 


That 1 


MHatchiafon's 
caſe. terns. Car, 
2. quot. 


Show. 6. 


Bull. N. P. 243. 


Boyle v. Boyle. 
3 Mod. 164. 


Lord Howard. v. 
Lady Inchiquin. 
1700, 


Bull. N. P. 28 5. 


Thurfton v. Slate 
ford. 


Salk. 284. 


Morſe v. Rosch. 
2 Stra. 307. 


before the year 1718 the method was to deliver out a will 
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* That where any inferior or other court has complete 
& juriſdiction, and that their ſentence, decree, or judg- 
« ment is final, ſuch decree, ſentence, or judgment ſhall be con- 
&« clufive and final in any other court of concurrent juriſdiftion,” 


Therefore, where the defendant having killed a man in 
Spain, was there proſe :uted, tried, and acquitted, and af- 
terwards was indicted here, it was held, That he might 
plead! that acquittal in Spain in bar; becauſe the final de- 
termination of a court of competent juriſdiction, is con- 
cluſive to all courts of concurrent juriſdiction. 


So, as before- mentioned, in caſes of Dower, upon which 
the biſhop has once certified marriage, that ſhall in ever 
other caſe be concluſive, becauſe that is the proper Jaril. 
diction by which it is tried. 


% But this rule is confincd to caſes of concurrent ju- 
& riſdiction only.“ | 


For though a conviction in a court of criminal juriſdic- 
tion is conclufive evidence of the fact in a court of civil 
juriſdiction, yet an acquittal is no proof of the contrary; as if 
the father was convicted oa an indittment for having two 
wives; this would be concluſive evidence in ejectment, 
where the validity of the ſecond marriage was diſputed : 
But an acquittal would not prevent the party from giving 
evidence of the former marriage ſo as to bar the iſſue ot 


the ſecond, for an acquittal aſcertains no fact as a convic- 


tion does; nor would a conviction be conclufve ſo as to 
bar the party in a writ of dower, or in an appeal where 
the legality of the marriage comes 1n queſtion: however, 
it would be evidence before the biſhop on the iſſue of xe 
unques accouple; for though the fact of the marriage be not 
concluſive evidence of the legality of it, yet it 1s prima fa- 
cie a proof of it. 


7. A record of the ſeſſions in which his admiſſion was en- 
tercd, is good evidence to prove that a public officer had 
not taken the oaths by which he forfeited his office. 


2. As to how theſe Matters are to be given in 
Evidence. 


1. We have obſerved before in what caſes the original 
will muſt be produced, and in what caſes the probate. 


As it often happened that the will concerned both per- 
ſonal and real eſtate, in which caſe the eceleſiaſtical court 
had a right to the cuſtody, on account of the perſonalty, 


of 
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of lands, to be proved at trials on ſecurity being gruen; but 
after that the regiſters refuſing to deliver it, but attending 
with it themſelves, and making exorbitant charges for their 
attendance, the court in this caſe ordered it to be delivered 
out on ſecurity. However, the preſent practice is for an 
officer of the commons to attend with it, 


2. The eccleſiaſtical court never grants an exemplifica- „ If arg 
tion of letters of adminiftration, but my a certificate that * 1 188 
adminiſtration was granted; therefore where a leſſee 2 Bull. N. . 246. 
an aſſignment of a term from an adminiſtrator, ſuch cer- 
tificate is good evidence: ſo would the book of the eccle- 
ſiaſtical court, wherein was entered the order for granting 5 

3 . 1 Smartle V. W 11 
adminiſtration: ſo would the copy of the probate of the ſiams. 


will be evidence that S. S. was executor; but a copy of the Cit. Hardw. C. 
will would not be evidence of it. Bull. N. P. 24%, 


Garrett v. Lyſter. 
1 Lev. 25. 


3. Though in a ſuit relating to the perſonal eſtate, the Noel! v. Wella. 
robate of the will under the teal of the cceleſiaſtical court 84. 389. 
& : X p » + Raym. 405. 
15 ſuthcient evidence, yet the adverſe party may give in 
evidence that the probate is forged, becauſe ſuch evidence 
ſuppoſes that the ſpiritual court has given no ſuch judg- 
ment, and ſo there is no reaton that the ſpiritual court 
ſhouid be concluded by it: but it cannot be given in evi— 
dence that the will was forged, becauſe the eccleſiaſtical 
court have decided, by granting the probate, 


So the adverſe party may prove that the teſtator left Ita. 
bona notabilia, againſt the probate by an inferior court; for 
in that caſe the jaterior court had no juriſdiction, as the 
adminiſtration ſhould be a prerogative one. 


So if letters of adminiſtration are ſhewn under ſeal, you 1bia, 
may give in evidence that they were revoked; for this is in 
affirmance of the proceedings in the ſpiritual court, and 
does not controvert the propriety of their deciſion. _ 


So neither can it be given in evidence that the teſtator 16a. 
was non compos, for that the ſpiritual court have power to 


decide, and have decided by granting probate, and that is 
concluſive, 


3. OF OTHER PUBLIC MATTERS IN THE NATURE OF 
RECORDS, 


1. The rolls of a court-baron are evidence, for they are the 
public rolls by which the inheritance of every tenant is 
preſerved; and they are the rolls of the manor-court, which 


was anciently a court of juſtice, relating to all property 
within the manor, 
So 


Bull. N. P. 247. 


* 
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So when the queſtion was reſpecting the mode of deſcent 
of certain copyhold lands, a cuſtomary was produced in evi- 
dence by the fleward of the manor, as the cuſtomary of the manor : 


He had received it from his predeceſſor in 1748, and he 


had received it from his; it was of great antiquity, and 
handed down along with the rolls of the manor, but it was 
not fig ned by any perſon to evidence its origin or authenti- 
city: the court held nevertheleſs, That under the circum- 
ſtances under which it had ſo been tranſmitted, joined to its 
antiquity, that it was good evidence. 


And a copy of a court-roll under the ſteward's hand, is 
good evidence to prove the copy holder's eſtate, 


So an examined copy of the court-roll is good evidence, 
if ſworn to be a true one. 


2. The regiſter of chriſtenings, marriages, and burials is 
evidence, or the copy of it: And it is ſaid that proof viva 
voce of its contents, without a copy, has been held good 
evidence: but Fuft. Buller doubts it, as it certainly is not 
the beſt evidence that the nature of the thing 1s capable of, 


& And it ſeems that books of that public nature ſhall 
* be concluſive evidence of the matters of which they are 
6 proper regiſters,” 


For where on queſtion concerning the plaintiff's legiti- 
macy, he produced the general regiſtry of the pariſh 
wherein he was regiſtered, as the ſon of his father and mo- 
ther, in the ſame way that lawful children are entered, 
This regiſtry, the clerk ſaid, was made from a day-book, 
from which the entries were made in this regiſter once 
In every three months; and the entries were made 1n the 
day-book unmediately after the chriſtening, or next morn- 
ing. To encounter this, he was aſked by the defendant 
if any notice was taken of baſtards? he ſaid, their method 
was to add B. B. baſe-born. The detendant then offered 
the day- book from whence the other entry was poſted, in 
which B. B. was inſerted; and they inſiſted that this was 
the original entry. This was oppoſed: the opinion of the 
court was taken; Ju. Page was for admitting it, but the 
two other judges were againit it; ſaying, the other was 
the only regiſter, and there could not be two regiſters in 
one pariſh ; ſo it was rejected. 


3. Corporation-beoks are good evidence where they are 
publicly kept as ſuch, and entries made by the proper of- 
ficer; or if that officer be dead, or ſick, or refuſes to at- 
tend, entries made by other perſons may be good; but 
then matters muſt appear; and when the book is produced 


Bur 


it muſt be eſtabliſhed, 
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But where in a caſe of quo warranto, a book was pro- per v. Mothers 

duced which appeared to be only minutes of ſome cor- ſell. 

porate acts ten years before, all written by the proſecutor's 1 Stra. 93- 
clerk, who was no officer of the corporation; this was oppo- 

ſed, on the ground that it never was 1 * among or 

eſteemed one of the corporation- books, in which the en- 

tries were all made by the town-clerk; and there being 

ſome ſuſpicion reſpecting the book, the judge, before he 

would admit it, required an account by whom it had been 

kept for the ten years? and whether any body had ſeen it 


before? which the proſecutor not being able to ſatisfy him 
in, the book was rejected. 


So where the queſtion was, Whether A. B. at the time Rex v. Gwin hy 

he did a corporate act was an out-burgeſs or not? and to Mayvrot | . 
. . Chriſt Church, ( "8 

prove it, the defendant who had a rule to inſpect, and 1 S . 1 

take copies of all the books and records of the borough, 

produced a copy of a letter fifty years old, and ſound in one of 

the corporation-cheſis, wherein A. B. was mentioned to be 

of another place: The court refuſed to admit it to be 

read, for it was not a corporate act within the rule; fo 


that a copy was not evidence; but the original ſhould it- 
ſelf be produced. 


4. If the queſtion be, Whether a certain manor be ancient Anon 
demeſne or not? the trial ſhall be by Docm/day-book, which Ho». 158. 
will be inſpected in court, 


In cjectment for the manor of Artam, the defendant Gregory v. 
leaded ancient demeine, and when Doomſday-book was Withers. 
— into court, would have proved that it was an- fal. N. P. 248. 
ciently called Nettam, and that Nettam appeared by the 
book to be ancient demeſne; but he was not permitted to 
give ſuch evidence; for if the name was varied it ought to 
have been averred on the record. 


$. There is in the exchequer a particular ſur dy of the King's Bull. . p. 48. 
ports, which aſcertains their extent; this therefore is good | 
evidence on a Guettion reiſpcAing their limits, or whether 
a thing be done in or out of the ports. | 


6. The rolls, or ancient broks of the herald's office, are evi- Salk. 281. 
dence to prove a pedigree ; but an extraQt of a pedigree 2 Jones 224 
taken out of their records thail nor; for it is not the beſt _ N. u. 
evidence in the nature of the thing, and a copy of the re- 5 


cords might be had. 


So where the queſtion was, Whether the leſſor of the pus v, Walker 
plaintiff was heir at law to him that laſt died ſeiſed ? to St. 1934 
prove the pedigree, the Chief Juſlice admitted a viftation in 
1023, made by the heralds, entered in the'r books, and tept in their 
oflice, to be read in evidence; he alto adiitcd a minute- 

book 
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book of a former viſitation, ſigned by the heads of the 
ſeveral families, which was found in Lord Oxford's library. 


ts. So the copy of an old agreement where the original was 
Moorrman, in the Baaleiau library, from whence the Ox/ard ſtatutes 
Bead. 190. prohibit it to go out, was held good evidence. 

Rm boron 7. The regiſter of the navy-office, with proof of the method 


P.6. Awn, C. g. there uſed to return all perſons dead with the mark D. D. 
Bull. N. P. 249. is good evidence of the death of any perſon. 


Robert Rbodes's So on an indictment for forging a ſcaman's will, the 


caſe. | *« : 
TILES et my ſter book of the nav y- fee is good evidence to prove the 
23. identity of the ſuppoſed teſtator. 


Vicar cf Kel- 8. An ancient ſurvey from the firſt fruits-office of the poſſeſ- 
11 tons belonging to a nunnery, which ſurvey was taken in 
Trivity Co!!-gs the year 1503, upon the diſſolution of the monaſteries, - 
Carabr Kah, tempere Hen, 8, reſpecting the endowment of a vicarage, 
x Wilco. though it did not appear by what authority that ſurvey 


was taken, was held to be good and ſufficient evidence. 


Paim. 35. 9. The Pope's bull is evidence upon a ſpecial preſcription to 
be diſcharged of tithes, as to prove that ſuch lands belong- 
ing to ſuch a monaſtery, were diſcharged at the time of 
the diſſolution, for then they continue diſcharged by the 
act of parliament of Hen. 8.; but it is no evidence on a 
genera! preſcription to be diſcharged, becaule there appears a 
commencement of ſuch a cuſtom, and a general preſcrip- 
tion is, that tuere was no time or memory of the thing to 
the contrary. | | 


Palm. 527. So the Pope”; licence without the King's, has been held good 
evidence of an impropriation, becauſe anciently the Pope 
was holden as fupreme head of the church, and therefore 
to have the ditpoution of all ſpiritual benefices, with the 
concurrence of the patron, without any regard to the 
King ; and thete ancient matters muſt be judged according 
to the error of the times in which they were tranſacted. 


Bull. N. P. 24% 10 An old terrier or ſurdey of a manor, whether eccleſi- 
aſtical or temporal, is good cvidence; for there is no other 
way ot aſcertaining old tenures or boundaries. 


Anon. But a /rurvey mate by one party withut the privity or concur- 
REPS rence of the other, is not admiſſible evidence, 

Ber N. P. So a terrier of glibe is not evidence for the parſon, unleſs 
* ſigned by the church wardens as well as by the parſon; 


nor then if they are of his nomination: and though it be 

ſigned by them, it deſerves very little credit, unleſs it be 

alſo ſigned by the ſubſtantial inhabitants; but in all caſes 
«It is ſtrong evidence againſt the parion, | 


11. 4 
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11. A general hiſlory may be given in evidence to prove 
d matter relating to the kingdom in general, but not to 
prove a particular right or cuſtom ; therefore in the caſe 
of St. Cather ine's Hoſpital, Ch. Juſtice Hale allowed a chro- 
nicle to be evidence of a particular point of hiſtory in 
Ew. 3d's time: fo a year-book is evidence of the practice 
of the court; therefore Cambden's Britannia being produced 
to prove a right reſpecting the digging of ſalt- pits at Nant- 
wich, it was rejected. 


So where the queſtion was, If it was an inferior abbey ? 
Dugdale's Monaſticon was refuſed, as the original records 
were in the augmentation-otfhce, | 


12. The certificate of the commiſſioners for ating the army- 
debts 1s conclufive evidence, nor can the party be admitted 
to impeach or diſprove it by evidence. 


But in ſuch caſe the certificate muſt be made by them 
fitting as commiſſioners; for where it had been ſigned by 


D 5 . . . 
them at their own houſes and apart, it was rejected. 


3. An inventory taken by the ſheriff on an execution, is evi- 
dence between ſtrangers, to prove the quantity and value of 
the goods ; for the law intruſting him with the execution, 
mutt truſt him throughout. 


14. In an inditment againſt a priſoner for returning 
from tranſportation before the term of it expired, it was 
neceſſary to prove the preciſe day on which the priſoner 
had been diſcharged from Newgate : to prove it the daily 
book, kept by the clerk of the papers, containing catries of the 
names of the priſoners when brought in, and when diſ- 
charged, was held to he good evidence; though it appeared 
that the entries were made partly from the information 
of the turnkeys, and partly from their indorſements on the 
writs, and not from the clerk of the papers own know- 
ledge; for being things of a public nature, credit was to 
be given to them till it was unpeached, 


15. It is a general rulc, that deps/itions taken in a court not 
of record, ſhall not be allowed in evidence elſewhere: fo 
it has been holden in the caſe of depoſitions in the eccle- 
ſiaſtical court, though the witneſs is dead. 


% And the rule ſcems to be general, that except when 
6% provided for by particular ſtatutes, that the depoſitions 
* of witneſſes on oath are not evidence, unleſs the parties 
ce to be affected by it have had the benefit of croſs-exa- 
„ mination, even though ſuch witneſſes could not be pra- 
e duced in perſon.“ 


Therefore 
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Rex v. Paine, 
x Salk. 281. 


Rex v. Eriſwe!!, 


3 Term Rep. 
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Cre. Car. 14 
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Therefore in an information for a libel againſt govern- 
ment, and not guilty pleaded, the Attorney General offered 
in evidence depo/itions taken before a juſtice of the peace, relat- 
ing to the fact, the deponent being dead, &c. Per Cur, Cpon 
advice with the juſtices of the Common Pleas, depoſitions 
taken before a juſtice of peace, if the deponent dic, may 
be made evidence by ſtat, 1 & 2 P. & M. 13. but it ex- 
tends only to the cale of felony, not to this cale, 


„This was the doctrine held by Lord Kenyon and Ju. 
„ Grefe, in the following caſe; Juſtices A/burſl and Buller 
& gifjent.” | 


A pauper then reſiding in the pariſh of [klingham, 
where it was apprehended he was not ſettled, was taken u 
by the pariſh-officers of that pariſh, and brought before 
two juſtices for the purpoſe of being examined concerning 
his {ettlement; in conſequence of which he was examined, 
and his examination ſigned by himſelf before the juſtices ; 
but no removal then took place: he continued to reſide in 
Icdtingbam tor ſome years, when he became inſane, and the 
queſtion was, Whether the examination ſo taken was evi- 
cence or not? when the court were equally divided on the 
queſtion. 


But to this rule are the following exceptions : 
1. By ſtatute 1 & 2 Ph, & M. 13 & 2. & Pl, & M. 10. 


c Tuſtices of peace ſhall examine of perſons brought be- 
fore them for felony, and of thoſe who brought them, 
«and certify tuch examination to the next gaol-delivery ; 
„ but the examination of the priſoner ſhall be without 
« oath, and the others upon oath, and theſe examinations 
„ ſhall be rcad againſt the offender upon an indiatment if 
© the witneſſes be dead.“ 


And where an accomplice had made a full confeſhon in 
writing, and given information upon oath againſt the pri- 
ſoner, before Lord Ch, Fuft, Lee, purſuant to 1 & 2 Ph, & 
M. 2 & 3 Ph. & AM. but before the priſoner was brought 
to trial the accomplice died: it was adjudged, That the 
depotitions fo taken were admiſſible evidence. 


2. By ſtat. 5 Geo. 2. c. 30. /. 41. The depoſitions before 
& commiſſioners of bankrupt are ordered to be recorded, and 
© that copies of ſuch record of the depoſitions ſhall and 
% may be given in evidence to prove ſuch commiſhon, 
« and the bankruptcy of ſuch perſon againſt whom ſuch 
« commiſhon hath been or ſhall be awarded, or other 
© matters and things when the witneſs is dead.“ 


And depoſitions ſo taken and recorded, are good and ad- 
miſſible evidence to prove the preciſe time when an att of 
bankruptcy was commilted, | 3. If 
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3. If the witneſes examined on the coroner's ingueſ{ be dead or 
beyond ſea, their depoſitions may be read, for the coroner is 
an officer appointed on behalf of the public to make en- 

uiry about the matters within his juriſdiction, and there- 
5 the law will preſume the depoſitions before him to be 
fairly and impartially taken. 


4. Analogous to depoſitions is the evidence before given 
by a witneſs: as to which it has been decided, That in courts 
of law, the evidence which a witneſs gave on a former 
trial may be uſed on a ſubfequent one, if he die in the in- 
terim; as was agreed on all hands at a trial at bar in Lord 
Palmerſton's caſe; but in ſuch caſe it is not ſufficient to 
ſwear to the ee of the words uſed by the witneſs at the 
former trial, but the words themſelves ought to be given. 


So. where a witneſs was ſworn in a trial at bar in C. B. 
between the ſame parties, and on the ſame iſſue; and on 
a ſecond trial he was ſubpœnaꝰ'd by the defendant to appear 
in K. B. and his charges given to him; but he not ap- 
pearing, perſons were admitted to twear what he {wore in 
C. B., tor the court ſaid, That they would preſume that he 
was kept away by the practice of the plaintiff; which ſup- 
poſition was bens by his having been produced by 
the plaintiff on the firſt trial. 


2, OF PRIVATE WRITTEN EVIDENCE, 
This is 1ſt, Deeds: 2. Other inferior written evidence. 


I, OF DEEDS, 


1. As to what matters deeds are evidence: 2dly, How 
they are to be given in evidence to the jury, 


1. As to what Matters Deeds are Evidence. 


1. Where any perſon claims by a deed in the plead- 
« ings, he muſt make a profert of it to the court; and 


© where he would prove any fact in iſſue by a deed, the 
&« deed itſelf muſt be produced.“ 


For in every contract there muſt be apt words to ſhew 
what rights are transferred, and to whom; and the ſenſe 
and ſignification of theſe words muſt be expounded by the 
law; there mult therefore be a profert of all ſolemn con- 
tracts: 1. For the ſecurity of the ſubject, that what right 
is transferred may be adjudged of according to law: 2. 
Becauſe all allegations in a court of juſtike muſt ſet forth 
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the thing demanded; and the thing there demanded cannot 


be tet forth without thewing the inſtrument upon which 
the demand ariſes. 


© But where a man ſhews a good title in himſelf under 
« the deed, cvery thing collatcral ſhall be intended, whe- 
« ther it be thewn or not; and that matter is collateral 
« which docs not enter into the eſſence or being of a 
title, but ariſes alrznde ; ſo that there may be a . 
te tion of title without it.“ 


As where in treſpaſs the defendant juſtified taking the 
beaſt in queſtion as an heriot, as ſervant to John Ardern, 
who had bcen enfeoffed of the lands by St. Leger, and 
ſhewed the cuſtom ſo of taking: it was demurred for cauſe, 
That the defendant entitled Fuhn A. der n as a purchaſer by 
feoffment, and /hewed nct the attorument of the tenant; but it 
was over-ruled, for the court ſaid, That it ſhould be in- 
tended. i 


Neither can frivies in ate take any advantage of a deed 
without ſhewing it: as if there be tenant for lite remaind- 
er in fee, and there be a releaſe to him in remainder, 
tenant for lite cannot take advantage, of it without ſhew- 
ing the decd; for fince the. right paſles merely by the 
deed, to tay that a perſon is relcaſed without ſhewing the 
deed, would not be a good plea, 


2. © But as to the caſes in which a deed is neceſſary in 
& evidence, a diſtinction is to be obſerved between things 
&« ling in grant, and thi» gs hing in livery; for things that lie 
ce in livery may be pleaded without deed, but for a thing 
« that lies in grant, regularly, a de:d muſt be ſhewn.” 


As to things that he in livery, a man may plead that 
J. S. enfeofted him, without ſaying ** by indenture,” and 
yet give the indeniure in evidence, becauſe the feoffment 
is made by the livery, and the indenture is only evidence of 
ſuch teofiment; but if a man plead that J. S. enfeoffed 
him by deed, it may reaſonably be doubted whether he 
can give a parol feoſtment in evidence, becauſe he has 
bound himſelf up to a feoffment by deed, 


And though fince the ſtatute of frauds, the ceremony of 
livery only is not ſuticient to pals an eſtate of freehold or 
term of years, but there mult be a deed or note in writ- 
ing, yet it is not neceſſary to ſet out ſuch conveyance in 
the pleadings, for they are as they were formerly © feoffa- 
wit & demiſu.” 


2. As 
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2. As to things that lie in grant. 
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Theſe are incorporeal rights, as fairs, markets, advow- Co. Liu. 223. 


ſons, and rights to land where the owner is out of poſſeſ- 
ſion; and as they cannot viſibly be delivered over, there— 
fore they muſt paſs by the next tort of conveyance that 
holds the ſecond place in point of ſolemnity; that is, by 
grant under the hand and ical of the party, 


If a perſon claims any thing lying in grant, he muſt 
ſhew his deeds, or otherwiſe he mutt preſcrihe in the 
thing he pretends to, and the preſcription being ſuppoſed 
immemorlal, ſupplics the place of a grant, 


3. He that has a particular efiate by agreement of the parties, 
muſt ſhew not only his own conveyance, but the deeds 
paramount; for there can be no title made to a thing lying 


in agreement but by ſhewing ſuch agreement up to the 
firſt original grant. 


Dr. Leyfic!d's 
Cal. * 
10 Co. 92. 


19 Co. 93. à. 


But where a perſon claims any particular ate by ad of 10 Co. 94. 
, '; ; 


law, he may make claim without ſhewing the deeds; as 
tenant in dower, or by clegit, or guardian in chivalry, may 
claim an eſtate in a thing lying in grant, without thewing 
the deed; for where the law creates an eſtate, and does not 
give the particular tenant the property of the deeds, 1t 
muſt allow the eſtate to be demanded without them. 


So he may plead a condition without ſhrwing the deed, be- 
cauſe he claims an eftate by act of law, and there fore is not 
eſtopped by the act of livery ; and ther-fore he may claim 
an eſtate defeated by the condition without deed, 


But a tenant ly the courteſy, though he is in by operation 
of law, cannot claim any eſtate lying in grant without the 


deed, becauſe he has the property in and the cuſtody of 


the deeds in right of his wite ; which property cannot he 
diveſted out ot him during the continuance of his eſtate. 


So alſo he cannot defeat an eſtate of freehold without 
ſhewing the decd, for the act of livery is an eftoppel that 
runs with the land, and bars all people to claim it by vir- 
tue of any condition, without the condition appear in the 


deed ; and fince he has the cuſtody of the deed, he muſt 
ſhew it. 


But where a man has not the cuſtody of the deed, as 
where the mortgagee makes a leaie, and after, the mor- 
gagor re-enters ; in which cate the leſſee has not the cul- 
tody of the deed: in that caſe he is not compelled to ſhe it, 
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4. As no party ſhall take advantage of his own negli- 
gonce in not keeping his deeds, which in all cafes ought to 
be fairly produced to the court, fo his advertary ſhall not 
take any advantage of his violent detaining them; for the 
one, by the violent taking away of the deeds, gives to the 
other a juſt excule for not having them at command, and 
no man can take advantage of his own injury; and there- 
fore it is a good plea for one party to ſay, “ That the other 
entered, and wok away the cheſt in which the deeds wer _ 


2. Ot giving Deeds in Evidence to the Jury. 


As to this, the genera! rule is, 1. That the deed itſelf 
muſt be given in evidence, and 2. That it muſt be proved 
by one witneſs at the leaſt : for delivery being eſſential to a 
deed, it muſt be pioved; and it is not ſufficient only ta 
prove the party? b hand-writing ſubſcribed, 


But there are ſome exceptions to this rule. 


1. If after notice the oppoſite party refuſe to produce 
it, a copy will be gad evidence ; but ſuch copy ought to be 
prov ed by a witneſs who has compared it with the ori- 
ginal, for otherwite there 1s no proof that 1t 1s a true 


"oy 


For the ſame reaſon where a will remains in chan- 
cery ws the order of the Court, a COPY may be given in 
evidence, becauſe the original is not in the power of the 
party. 


3. 8 where it is proved that the deed itſelf is loſt by 
fire, a copy may be given in evidence ; but perhaps 1n (ach 
caie, if it came our in evidence that there were two parts 
execute, and the lois of one only was proved, a copy 
would not be evidence: ſo if it were proved that the deed 
came into the hands of the defendant's brother, under 
whom the deicndant claims, a copy ought not to be read, 
even though the defendant has worn in an anſwer in 
chancery that he had not got the original, 


And in theſe cafes, if the party has no copy he may 
produce an abſtract; nay, give parol evidence of the cons 
tents: and where offeiBion has gone along with a deed 
many years, the original of which is loſt or - deflroyed, an 
od copy or abitr act m⸗ y be given in evidence, without 
being proved to be true, becaulc in ſuch caſe it may be 
impoſſihle to give better evidence. 


A recital of a leafe in a decd of releaſe is good evi- 


dence ot ſuch leaſe againſt the releaſor, and thoſe that 
claim 
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claim under him; but as to others it is not, without prov- 
ing there was ſuch ,a deed, and that it was loſt or de- 


ſtroyed. 


2. As to the ſecond part of the rule, that the deed muſ? be 
proved by one witneſs at leaſt, it is to be obierved, 


1. That where a deed is in the hands of the oppoſite Rex v. Midlles 
party, and he has notice to produce it and does ſo, it 7s 10 1g PE 
be admited in evidenee withuut proof of the execution of it; for an * 
being in the hands of the oppoſite party, it cannot be 
known who the ſubſcribing witneſſes were, and ſo the 


party cannot be prepared to prove it. 


2. But to this rule are exceptions, 


1. As where a witneſs to a deed, being ſubpœna'd, did 
not appear ; but to prove it the party's deed, they proved 
an indorſement, reciting a provito within, that it he paid 
ſuch a {um the deed ſhould be void; and acknowledging 
that the ſum was not paid, and by the indorſement he ex- 
preſsly owned it to be his deed : upon this it was admitted 


Caſe K. B. 300. 


to be read. 


2. It has been holden, That a deed to lead the rfer of a fine re v. Sir 
or recovery may be read without proof of 1ts being exccut- Wm. Warren, 
ed; the reaſon of which ſeems to be, that by the fine being Hill. 12 G. 3. 
levied, it appears the parties intended to convey the land — 
to ſome uſe or other, and therefore the law will admit of 
ſlight proof to ſhew what uſe was intended; ſince the 
ſlighteſt proof without other to contradict it, will turn the 
preſumption on that fide: and therefore though the coun- Anon. 
terpart of a deed be not evidence in other caſes, yet it has Salk. 287, 
been holden ſo in the caſe of a fine and recovery; how- 
ever, in a caſe reſerved from Hereford aſſizes by Mr. Ju. Griffith v. Moore 
For teſcue, all the judges were of opinion, That ſuch a deed 10 Bull. N. P. 233. 
lead the uſes of a fine muſt be proved; and therefore it ſeems 
as if the above cafe and that in Salte/d were not law. 


3. It has been ſaid, That a deed of bar gain and ſale inrol- Rull. N. P. 255. 

led, may be giden in evidence without proving the execution of it, 

becauſe the decd by law requires inrollment, and there- 

fore the inrollment ſhall be evidence of the lawful execu- 

tion of it; but that where a deed needs no inrollment, 

there, though ſuch deed be inrolled, the execution of it þ 

muſt be proved; becaute fince the officer is not intruſted 

by the law to inroll ſuch deeds, the inrollment will be no 

evidence of the execution, and the caſes in the margin are g Co. 3: 

cited in ſupport of the doctrine: however, it is ſaid by Stile 445. 

Tuft. Buller (V. P. 255.) that the law may well be doubted. + ap 

notwithſtanding that deeds of bargaia and ſale inrolled : 
3D3 have 
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Per Yates, Jaſt. 
Tir wins v 
Waurh, Mor- 
ecſter Lent Aff. 
1763. MSS, 
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have frequently been given in evidence at N Prius with- 


out being proved; and in ſupport of the practice the caſe 
of Smartle againtt Hilliams, in Salkeld, is relied on; but 


that caſe is wrongly reported; for it appears by 3 Lev. 387, 


that the acknowledgment was by the bargainor, and to it 


is ſtated in Salteld, MSS, ; beſides, it appears from both 
the books that it was only a term that paſſed, and fo it was 
no inrollment within the ſtatute. 


4. A deed may be given in evidence on a rue of court by 
conſent, without being proved; for the content of the par- 
ties 15 concluſive evidence, as the jury are only to try thoſe 
matters wherein they differ. 


5. The deed of a corporation need only be proved to be 


under the corporation-ſeal ; and there is no occaſion for ſigning 
or atteſtation, proof of the ſeal is ſufficient. 


6. Though a deed of feoffment he proved to be duly 
regiſtered, yet it is not ſufficient to convey a right, wnleſs 
livery of ſeifen be likewiſe proved 5; however, where the deed is 
proved, and polieflion has always gone according to it, 
livery ſhall be preſumed; but if poſſeſſion has not gone 
along with the deed, the livery mult be proved; tor fince 
livery is to give poſſeſſion on the deed, where there is no 
poſlefſion, the preſumption is, that there was no livery, and 
conſequently it muſt be proved, to encounter the prefump=- 
tion: but if the jury find a deed of feoffment, and that 
poſſeſſion has gone along with the deed, yet, unleſs they 
expreſsly find a livery, the court cannot adjudge it a good 
conveyance; for they are only judges of 1 0 is law, and 
have nothing to do with any probability of fact; there- 
fore they cannot conclude that there was a law ful convey- 
ance, unleſs the jury find a delivery of the fee. 


7. Where a deed is by law to be inrolled, as deeds under 
ſtat. 27 H. 8. c. 6.; ſo of dutchy leaies with the auditor : in 
ſuch caſes the indorſement by the proper officer in the 
uiual manner, on the back or in the margin, is always ad- 
mitted as good evidence of the inrollment, 


8. Decds of thirty years ſtanding may be given in evi=- 


dence, without proot of their execution, In what caſes 
Vid. ante fol. 259. 


2, OF INFERIOR WRITTEN EVIDENCE, 


1. The books of third perſons are good evidence as to 
ce any tranſaction to which they immediately refer,” 


In an action concerning tithes, the bers of a rector or 
vicar who was dead, was admitted as good evidence; for as 
he had no intereſt but for his life, it could not be pre— 
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ſumed that he would make any entries that were falſe, 
merely for the benefit of his ſucceflor, who might be an 
utter ſtranger to him; and therefore not like the caie of the 
owner of an eſtate, who might be preſumed to have a par- 
tiality for his own family, who were to ſucceed him, 


So in this caſe, where the queſtion was if the mortgage- $martle v. Wile 
money was really paid? a ſcrivener's bouk of accounts (the kams, cited per 


oe . a Lord Hardwicke 
ſcrivener being dead) was holden to be good evidence of ;- Montgomery 


pay ment, v. Turner, 175t 
Bull N. P. 283. 
So where a queſtion aroſe reſpeQing the ſurrender OE es a th; 


tenant for life, which was neceſſary in order to cftabliſh a Webb v. Greene 
recovery which had been ſuffercd : to prove that fact, the ville. 
. "Mac 4 2 Stra 1129. 

debt-book of a Mr. Edwa#ds, an attorney at Briſſel, who 

was then dead, was offered in evidence; in which book was 

a charge made by him of 32]. for tuftering the recovery in 

queſtion; and two articles cf it were for drawing the ſur- 

render in queſtion twenty /hiliings, and engroſſing two parts, twenty 

ſhillings more; and it appeared from the book that this bill 


had been paid: it was held to be admiſſible and good evi- 
dence. 


2, So the party's own books are good evidence againft 
« him.“ | 


In an iſſue out of chancery to try whether eight parcels 3 May, 1738. 
of Hufen Bay ſtock, bought in the name of Nr, Lake, Ball. N. F. 283. 
were in truſt for Sir Stephen Evans : the plaintiffs, his aſ- 
ſignees, ſhewed firſt that there was no entry in the books 


ot Mr. Lake relating to this tranſaction: 2dly, Six of the 
Y receipts were in the hands of Sir Stephen Evans, and there 


vas a reference on the hack of them by Jeremy Thomas 
(Sir Stephen's book-keeper) to the book B. B. of Sir Stephen 
Evans: 3dly, Feremy Tomas being proved to be dead, the 
queſtion was, Whether the book of Sir Stephen Evans (re- 
terred to, in which was aa entry of the payment of the 
money) thould be read? and the court of King's Lench at a 
trial at bar, admitted it not only as to the fix ſhares, but 
allo as to the other two in the hands of MIr. £:;by Lake, the 
ſon of Mr, Late, 


: So if I. S. ſciſcd of two manors, A. and B. and he cauſe a , Lord Raym. 
ſurvey to be taken of B. and afterwards conveys it to F. 784. 
N. and afterwards diſputes ariſe concerning the bounda— 
ries of the two manors, this ſurvey is good evidence: aliter 


if the two manors had not been in the fame bands when ihe ſurvey 
was made, 


3. A receipt is prima facie and preſumptive evidence 


eto charge the party with ſo much money received; but it 
6 1s not concluſive evidence.“ : 


3D4 For 
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Stratton ve For where the defendant, together with one Avarne, 
1 : ſigned a receipt acknowledging to have received the ſum 
and car Of 5751. being the conſideration- money of an annuity : the 


66. and cal, b . a 
Mad. annuity afterwards being void, and an action brought for 


the money, it was held, That the defendant might ſhew 
that he was only the ſurety, and had not received any 
part of the conſideration- money, notwithſtanding the re- 
ceipt; and having done ſo, he had judgment. 


Ruſſel v. Bo- 4. To prove property in a cargo, in an action on a 

heme. policy of inſurance, the plaintiff produced a 6:1! of parcels 

1 Seba. 1127- of one Gardiner at Peterſburgh, with his receipt to it, and 
proved his hand: it was objeded, That this was no evi- 
dence againſt the inſurers; but the Chief Juſtice {Lee} 
admitted it. 


5. The Gazette is good.evidence, and in general ſuf- 
cc ficient notice as to matters publiſhed in it.“ 


- 


Gowram v. Hope But where in an action for goods ſold and delivered 
& ok. FI againſt three partners, one let judgment go by de fault, and 
after Mic. 1792. tWo of them ſet up a defence, That the partnerſhip had 
5 been diſſolved before the goods were furniſhed which had 
been delivered to the third, and that notice of the diſſo- 

lution of the partnerſhip had been inſerted in the London 


Goxette, Ld. Kenyon ſaid, That that alone was not ſufficient, 


R A ERP 2 


but that particular notice by letter or metiage ſhould be 7 
given befide to all perſons who had any trantattions with 74 
the firm, ; 
6. Notes of hand and bills of exchange alſo rank under "4 
this head; of which I have already treated at length, $ 
Pires v. Law- 7. A lettcr from an agent acknowledging the receipt of £ 
rence. goods, 1s good evidence againſt the buyer, 
3 Term Rep. | 
„ Note, It is however to be obſerved in general, that moſt 


inſtruments, whether of a public or private nature, now 
uſually given in evidence, are by ſeveral ſtatutes required 
to be /amped; without which they cannot be admitted, 


As to this it has becn reſolved, 


I. © That each inſirument to which a ſtamp is required, 
$ muſt, if given in evidence, be properly ſtamped,” 


Ss Sao: For where in a quo warranto for uſurping the office of 

3 Sus. 916, Hurgeſs, the defendant's admiſhon was produced, and it 
appeared that five perſons were included in one admiſſion 
which was ſtamped, but four other blank papers regularly 
flamped wo g annexed to it: this was adjudged to be bad; for 
that each admiſſion ſhould be diſtinct and properly 


ſtampec, 
2, *A 


es 
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2. « As the revenue is the object of the ſtamp-duties, 
te though every diſtint-inſtrument has a diſtinct ſtamp, 
ce yet if the amount of the duty is paid, the court will admit 
ce an inſtrument to be given in evidence, though not 
ce ſtamped with the proper ſtamp which ſuch inſtrument 


cc requires.” 


For where in a//»mp/it for uſe and occupation, the de- Allen v. Thomas 
fendant offered in evidence a demiſe by deed of the premiſes in _ AF. Maid- 
” 27. one, 179 t. 
queſtion, which would have nonſuited the plaintiff under Coram Gould 
ſtat. 11 Geo, 2. c. 19.: on being produced, it was net ſlamped Juſt. MSS. 

with the flamp required for leaſes ; but was on an agreement-= 
flamp : forthis it was objected to; but it was anſwered, That 
the ſtamp for leaſes was a fix ſhilling ſtamp, and that for 
agreements of the ſame amount; and that therefore the 
amount of the ſtamp- duties being ſatisfied, that that was 
ſufficient : the judge was of that opinion, and admitted it 


to be given 1n evidence, 


3. Though parol evidence may be ſufficient of any 
© matter or agreement, yet if the party will reduce it into 
c writing it cannot be given in evidence, unleſs it is 
6 ſtamped.” 


| 
'y 
— 
; 
q 
q 


For where a written agreement in theſe words: © A. doth proſſer v. Phil- 
let and fell to B. ſor the term of three years,” was of- It. 
fered in evidence in an action of u mt on a ſpecial eee 
agreement, the defendant objeQed to its being read, be- Coram Ferrot 
cauſe it was a leate and not ſtamped: for the plaintiff it Baron. 6 
was ſaid, that it was only a memorandum of a parol leaſe, — 0 
which being for three years only is good as ſuch; and the 
ſtatute in uſing the words ** indenture, leaſe or deed- poll,“ 
meant only deeds: but it was holden, That though a parol 
leaſe for three years is good, yet if a man through caution 
will reduce it into writing, he muſt pay for the ſtamp, 
otherwiſe the court are inhibited from receiving it in 
evidence. | 


Ae ͤ Rr oe 


4. By ſtat, 1 Ann. fiat, 2 Car. 22. f. 2, & Perſons are 
* forbidden to write again on a paper before ſtamped and 
„written on, unleſs ſuch paper thall be re- ſtamped, or to 
*«erale or change the name, or affix another piece to a 
„ ſtamp uſed before, under a penalty,” &c. &c, 


Under this ſtatute it has been held, 


That where a perſon gave a letter of attorney to two gtonelake v. | 
perſons therein named, to receive money for him in New- Babb. 
foundland ; that they did not receive it, but applied merely 5 Burr. 2673. 
for payment ; upon which the perſon eraſed the names of | 
the perſons ſo before appointed attornics, and put another 
in their ſtead to receive the ſame money and from the | 
ſame perſon : it was held that this was within the penalty | 
of the ſtatute, But 
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Rex _ Bi of 
Cheſter. * 
1 Stra. 625. 


Den v. Fol ford. 
Per Lord Mans« 


held, 


2 Burr. 1181. 


Bull. N. P. 298. 


Idid. 


Idid. 


Bull. N. P, 298. 


Bull. N. P. 298. 
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But when the penalty is paid and it is then ſtampt, it 
may be given in evidence. ; 


5. As to how ſtamped copies may be given in evi- 
* dene 


There are two ſorts of copies of proceedings : a cloſe copy 
which might be given in evidence in another court, and 
office copies which are equivalent to the record itſelf when 
made uſe of in the ſame court in the ſame caulc ; the of- 
fice-copy is fixed to a certain number of words in a ſheet, 
in order to aſcertain the officer's fees; but copies to be 

iven in evidence might be written as clote as the writer 
pleaſed ; the ſtamp acts mean to prevent any frauds in the 
office-copies by the parties compounding with the officers 
for their fees, and then writing a more than uſual number 
ot worcs in them, but did not mean to fix cloſe copies to 
any number of words in a ſheet. . 


2. OF THE RULES ADOPTED BY THE 
COURT, UNDER WHICH EVIDENCE 
IS TO BE GIVEN. 


1. The firſt rule of evidence is, That in every iſſue 
« the affirmative is to be proved.“ 


This rule is founded on the nature of things, as a nega- 


tive cannot regularly be proved, and therefore it is ſuf- 


ficient to deny what is affirmed till it be proved; but 
when the affirmative is proved, the other party may then 
conteſt it by oppoſite proofs; for that is not properly the 
proof of a negative, but of a propoſition totally incon- 
ſiſtent with what is affirmed. 


As in treſpaſs, if the defendant be charged with a treſ- 
paſs generally, he need only make a general denial of the 
fact; but if the fact be proved, he may then prove ano— 
ther propoſition inconſiſtent with the charge, as that he 
was at another place at the time, or the like. 


« But to this rule 1s an exception of ſuch caſes, where 


& the law preſumes the affirmative ; in which caſe the other 
* party is put on proof to impeach it,” 


As the law preſumes that every man does his duty until 
the contrary 1s proved; therefore in an information 
againſt Lord Haliſax, for refuſing to deliver up the rolls 
of the auditor of the exchequer, the court put the plaintiff 
upon proving that he had not delivered them up. 


2. A ſecond general rule is, That no evidence need 
« be given of what is agreed by the pleadings; for the 
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; EVIDENCE, 


« jury are only to try the matter in iſſue between the 
« parties, ſo that nothing elſe is properly before them,” 


As in replevin, the defendant avowed the taking the 
cattle in the heus n quo, as parcel of his manor of X.: the 
plaintiff replied, That it was parcel of the manor of X. 
and made title to it, and traverſed that the manor of X. 
was the frechold of the defendant. At the trial he was not 
admitted to prove that X. was ns manor, for that was ad- 
mitted in the pleadings, and the itlue was to whom it be- 
longed, 


So the jury cannot find any thing againft that which 
« the parties have affirmed and admitted of record, though 
the truth be contrary.” 


As in treſpaſs for throwing down and carrying away 
ſtalls: As to all the treſpaſs, excepe the throwing den, the 
defendants pleaded not guilty ; and as to the throwing 
down, they pleaded a ſpecial juſtification, and therein juſti- 
fied both the throwing down and the carrying away : on 
iſſue joined, the judge at the aſſises would not try whether 
the deferdants were guilty or not of the carrying away, becauſe 
they had conteilcd it by their juſtification: and on a motion 
for a new trial, the court held the judge's directions to be 
right; for the jury could never find the defendants to be 
not guilty of that which they had confeſſed on the record, 
though in another iſtue. 


4 But there may be a matter on the face of the plead- 
© ings which may be an eſtoppel to the party to aver 
& againft it; but which nevertheleſs the jury thall not be 
concluded by,” 


As in deht on a bond of inteſtates by the adminiftrator, 
bearing date 4th of Aprz/, 1572, the defendant pleaded that 
the inteſtate was dead before the date of the bond, and / 
non eſt fatium : on lilue joined, the jury found that the bond 
was delivered goth of July 157i, and that the inteſtate 
was then living: the court held, I hat though it was an 
eſtoppel as between the parties to aver againſt the deed, 
yet it was none as to the jury, who were {worn to find the 
truth; and the plaintiff had judgment, Note, It was agreed 


in this caſe, that the date of the deed was not of the ſub- 


ſtance of it; for if there be no date, or a falſę or impoſſible 


__ as zoth of February (ex gr.) yet that the deed was 
gOOd. 


3. A third general rule of evidence is, That where- g, Lin 
“ever a man cannot have adyaatage of any ſpecial 
66 matter 
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Dyer 183 c. 88. 
Bull. N. P. 298. 


Bull. N. P. ibid. 


Anon. ? 
Paſch 4 Ann, 
K. B. Salk. 
MSS. Bull. 
Ibid. 

This caſe was 
before the ſtat. 
of Arn. which 
enables the de- 
fendants to plead 
double. 


Goddard's caſe. 
2 Co. Rep. 4, 6. 


283. 
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Alſfop v. Price. 
Dong las 15 5. 


Co. Lit. 283. 


1 Jones 240. 


Bull. N. P. 293; 


Bull. N. P. ibid. 


Bull. N. P. 294. 
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« matter, by pleading that he may give it in evidence 
“ under the general iſſue.“ 


As where in debt on a bond and plea of bankruptcy, the 
plaintiff offered the condition of the bond in evidence, to 
ſhew that the debt was not barred by the bankruptcy (it 
being a bond not then due or payable) ; this was objeQed 
to, on the ground that the declaration was general; and the 
plea admitted the bond as ſtated, and fo not in iſſue; and 
that if the plaintiff intended to have relied on the condi- 
tion, that he ſhould have pleaded it: but it was reſolved, 
That the evidence was good and admiſſible; for pleas of 
bankruptcy under ftat. 5 Geo. 2. always conclude to the 
country, 1o that the plaintiff had no opportunity to put 
the condition on the record; and therefore, as he could not 
have advantage of it by pleading, that he ſhould be admit- 
ted to give it in evidence. 


So no man can juſtify the killing of another; therefore 
he may give the ſpecial matter in evidence, | 


So 1n trover the defendant may give a ſpecial juſtifica- 
tion in evidence, becauſe he cannot plead it: aliter in tre(- 
paſs where he can, 


4. A fourth general rule of evidence is, That the beſt 
c evidence which the nature of the thing admits and is 
« capable of, muſt always be given.” 


The true meaning of this rule is, That no ſuch evidence 

ſhall be brought: that ex natura ra ſuppoſes ſtill better 
evidence behind in the parties power or poſſeſſion; for 
ſuch evidence is altogether inſuilicient and proves no- 
thing, as it carries a preſumption contrary to the inten— 
tion for which it is produced; for if the other greater 
evidence could make tor the party, why was not 1t pro- 
duced ? 


This rule therefore conſiſts of two parts: 1ſt, It muſt be 
the beſt evidence: 2, It muſt be in the party's poſſeſſion or 
wer; for if not, it is not his default that it is not pro- 
duced : therefore, where any deed or other inſtrument ap- 
5 to be let, without any fault in the party, in ſuch caſe 


A copy is good evidence, 


1. © Therefore, no parol evidence of any fact or agree- 


cc ment ſhall be admitted where there is written evidence 


of ſuch fact; for written evidence ſpeaks for itſelf, is 
« liable to no perverſion or miſconſtruction, and is more 


* accurate than memory can be, which is uncertain and 
„ fallible,” 


It 
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EVIDENCE. — 


It is therefore the conſtant practice at Ni Prius, in caſe 
a witneſs mentions any matter which has been reduced 
into writing, to call for the writing ; and if not produced, 
or not proved to be loſt, to reject evidence of ſuch matter 


or fact. 


« So upon the ſame ground, and under the ſtatute of 
te frauds, where any written evidence is produced, parol 
&« eyidence is never admitted to add to or vary it in any 
“ reſpect.“ 


As where in treſpaſs the caſe was, that the plaintiff be- Meres v. Anſel 
ing poſſeſſed of two cloſes, called Millcroft and Boreham's * an i 
Ficid, came to an ag» erment in writing with the defendants, 3 
to give them the graſs and hay off Bereham's meadow in 
exchange for their copper- mill, &c. the treſpaſs was com- 
mitted by the defendant's entering on Millerot: at the 
trial, parol evidence was admitted, to prove that at the 
time it was agreed between the parties, that beſide Bore- 
ham's Field, the defendant was to have the poſſeſſion and ſoil of 
Millcroft;z and the defendant had a verdict: the court ſet 


the verdict aſide, ſuch evidence being againſt law. 


So where upon plene admini/iravit, the queſtion was, 2 Lowfield v. 

man gave * to his brother Zohn (the teſtator) 1000l, and OO. 
in cate of his death, to his wife Sujannah :” Fobn ſurvived I 
the teſtator, and the wife (the defendant) received the 
legacy; the plaintiif infiſted that the 10col. veſted abſo- 
lately in Fehr, and ſo was ailets in her hands: ſhe offered 
parol evidence, to prove that the ic//ator in cxtremis declared 
that he meant only to give the intereſt of it to his brother for life, 
and that ſhe ſhould have the principal in caſe ſhe ſurvived him: 
Ch. Juſt, Lee rejected the evidence.—/id, Preton v. Mer- 
ceau, ante fol. 20. Gunn's v. Erhart, ante fol, 12 and Finney 
v. Finney, 1 I. 35.: all which caſes eſtabliſh the ſame 
point. 


However, in this caſe, in which the queſtion was con- Rex v. Inhahie 
cerning the ſertlement of a pauper by purchaſe of a tene- ne cam- 
ment, the conſideration exprefied in the deed was 28l.; ; Term Rep. 
the court were of opinion, That it was admiſſible to give 474. 
evidence, that in point of fact 3ol. had been paid, 


In ſome caſes however of written evidence, parol evi— 
dence is admitted to explain it, as in rule po/zea, 


2. Under this ground of the heſt evidence being al- Bull. N. P 294- 
ways required, copies of any inſtruments or proceedings 
are not admiſſible evidence, except in ſome particular 
caſes, as the originals are the beſt evidence. 


Therefore 


782 EVIDENCE. 

—— „ Sheb- Therefore where in a queſtion on a preſentation by 
4 Wil 366, A patron to a living, @ copy from the biſhyp's inſtitution- 
book was held not to be ſutticient evidence, for it was not 
the beſt evidence that could be had; the prefentation 
under the hand and ſeal of the patron was better evidence, 
ſo was the inſtitution- book itſelf. 


But in the following cafes, copies are admiſſible, 


Bull. N. P. 294. 1ſt. If the original is proved to be le or deſtroyed [ante 
fol. 177); for then in fact the copy is the beſt evidence. 


ia. 2. If the eriginal is proved to be in the hands of the oppoſite 
+ Fam Mans- party, in ſuch caſe a copy may be given in evidence, if 


4 Burr, 2488. ſuch party refuſes to produce it upon notice given to do 
it; or in ſuch cate parol evidence may be given of its con- 
tents, 


4 Burr. 2492. It has however been ſaid, that there is a Ciff-rence in 
civil and criminal caſes or penal actions, as to the neceſ- | 
ſity that a party is under to produce evi ence againſt him- : 
ſelf on his receiving notice to do it; and it has been 

T doubted whether in the latter caſes a party is obliged to "oF 

do it ; but however, all diſtinction as to that is completely | 
over-ruled by the following cal : 


+ 
— 


Attorney Gere- This caſe was an information grounded on ſtat. 7 G. 1. 
ral v. Le Mer- , 21. for importing tea into Guernſey, which had not been 


L | 3 firſt loaded and ſhipped in Great Britain; in the courſe of 

C'S 201. the trial the Attorney General offered to give in evidence 

| copies of letters from the defendant to one Channon, who 
© was the witneſs for the crown reipeCting the tea; but 


which letters were then in the defendant's own poſſeſſion, 

Channin having become a bankrupt, and by an order of 

the chancellor, all his papers having been ſeized, and de- 

livered up to the defendant; but while they were in the 

I hands of the clerk to the commiſſion, the ſolicitor for the 

1 exciſe had contrived to get copies of them: at the trial 

4 the obje ion was caken to the reading them, on the ground 

that this was a criminal proſecution, and that therefore 

the defendant was not bound to produce this evidence 

againſt himſelf: but the obje&ion was over-ruled by 

Per Buller, Juſt Baron Eyre; and on a motion for a new trial, the court was 

2 leim Rep. of the {ame opinion; ſo that now there is no diſtinCtion in 
YETI this reſpect between civil and criminal caſes, 


| per Holt. 2. A ſecond caſe in which a copy is admiſſible evi- 

3 Salk. 154. « dence, is where the 61 !yinal 15 of a public nature; for where- 
/ | « ever the original 1s of a public nature, and would be 
19 « evidence if produced, an immediate ſworn copy thereof 
11 | ce js evidence,” As, 
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1. A copy of the Journals of the Houſe of Lords reſpecting Jones v. Randall 


the reverſal of a decree, was in this caſe adjudged to be 
good evidence. 


Cowp. 17. 


ouglas 572. 
in not. 


2. Sworn copies of the entries in the Journals of the Houſe of Rex v. Lord G. 


Commons were produced as evidence on the part of the 
crown, and admitted. . 


3. Copies from the transfer-books of the Eaſt India Company 


have been held to be good evidence, 


4. Poll boobs at an election are of a public nature, and a 
copy of them ſhall be evidence : on a ſuggeſtion of fraud 
or razure only ſhall the originals be produced. 


5. The city bots, in which are entered the boundaries of 
the public markets, are books of a public nature, and co- 
pies of them are evidence, 


3. * A third caſe in which copies are evidence, is where 
« they are made ſo by flatute,” 


1. As under ſtat, 5 Geo, 2. c. 30.“ By which the depo- 
cc ſitions, proceedings, &c, under commiſſions of bankrupt 
& are ordered to be recorded, and that copies tu em ſhall be 
evidence.“ 


2. By ſtat. 16 Geo. 2. juſtices of peace are impowered to 
ſummoa any ſoldier haying a wife or child before, and to 
cauſe him to make oath as to his laſt place of legal ſettle- 
ment; a copy of which affidawit, properly atteſted, ſhall be 
evidence of the place of ſettlement, ftat. 32 G. 2. 


4. But copies are to be given 1n evidence, under the fol- 
lowing reſtrictions : 


1. If a copy of a deed or ſuch like inſtrument is offered 
in evidence, on the ground of the original being loſt, it 
muſt be proved by a witneſs who c:mpared it with the original, 
otherwiſe there would be no proof of the truth of the 
copy, or that it had any relation to the deed, 


2. Where a copy is in like manner offered in evidence, 
ſuthcient probability muſt be ſhewa to the court to ſatisfy 
them that the original was genuine, as well as that it was 49%, 
before the party ſhall be admitted to read it, 


3. But notwithſtanding the rule is thus generally laid 


* down, yet in ſome inſtances the court have admitted an 
inferior ſpecies of evidence.“ | | 


As in this caſe, which was an aQion againſt an officer 
of the P2-0//ice tor interfering in an election, the court 
| were 


Gordon. 
Douglas 569. 


Ibid. in not, 


Brocas v. Mayor 
of London. 
I Stra. 387. 


Warrener v. 
Giles. 
2 Stra. 954. 


Janſon v. Wil- 


ton. 


Douglas 244- 


3 Term Rep. 
712. 


1 Mod. 4. 


Gon:{'er v. Lake 
I Ak. 436. 


Crew v. Saund - 


=» 
fy + 


2 Stra. | COLES 
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Radford g. f. 
v. Macintoſh, 
3 Term Rep, 
632. 


Bev an 7. 4. v. 
Williams. 
3 Term Rep, 
635. in not. 


Zul! N. P. 294. 


« Mod. 283. 


Ibid, 


Holliday Y, 
Sweeting. 

NI. 16 G. Jo 
Bull, N. P. 294. 


Bull. N. P. 294. 
Per Lord Man- 
field. 


Cowp. 594. 
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| were of opinion, That it was ſufficient for the plaintiff to 


ſhew the defendant's ating as ſuch, without bringing proof 
of his being appointed by the Pofi-o/fice, 


So in an action by the plaintiff under ſtat, 27 G. 3. c. 26. 
for the penalties under the Pof-bor/e duty, brought by the 
farmer, it was held not neceſſary for the plaintiff to give in 
evidence his <> gar by the Lords of the Treaſury, or 
by the commiſhoners of the ſtamp-duty ; it is ſufficient 
proof if the defendant has accounted with the plaintiff as farmer 
of the duties, and paid bim as ſuch, 


So in an action againſt the defendant for non-reſidence, 
the plaintiff is not called upon to prove admillion, inſtitu- 
tion, and induction, in order to maintain his action; it is 
ſufficient for him to prove the ſeveral acts done by the defendant 
as parſon ; as receiving the tithes, ſerving the church, &c. 


5. A fifth general rule of evidence is, That hearſay is 
no evidence.” | 


For as evidence upon oath is only admiſſible in a court 
of juſtice, the firſt ſpeech being without oath, the oath of 
another only going to prove that it was ſaid, proves but a 
bare ſpeaking, and ſo is of no weight or importance; be- 
ſides, if the perſon who ſpoke the firſt words be living, 
what he has been heard to ſay is not the beſt evidence. 


But iſt, Though hearſay be not allowed as direct evi- 
dence, yet it may be admitted in corroboration of a witneſs's 
teſtimony, to ſhew that he affirmed the ſame thing before 
on other occaſions, and that he is till confiſtent with him- 
ſelf ; but this is not evidence in chief ; and it is doubtful if 
it is ſo in reply. 


But what a party has himſelf been heard to ſay reſpect- 
ing the matter in diſpute, is good evidence againſt him- 
ſelf; as in the caſe of the admiſhon of a debt ex gr. ſo are 
convetſations which have paſſed in the hearing of the 
party reſpecting the matters in difference, and which were 
uncontradicted or admitted by him, good evidence; as is 
the conſtant practice at N Prius. 


2. Where poſitive proof is not to be had, the declara- 
& tions of perſons uninterc/ted, and who are then dead, are ad- 
& miſlible,” 


1. As in queſtions concerning legitimacy ; for it is the prae- 
tice to admit evidence of what the parents have been heard 
to ſay reſpecting their being married or not; for the pre- 
ſumption ariſing from cohabitation is ſtrengthened or de- 
ſtroyed by ſuch declarations, which are not to be given in 

evidence 
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evidence directly, but as reaſons for che witneſſes belief 
one way or the other. 


2. So hearſay is good evidence in caſes of pedigree, as to Grimwade v. 
rove who was a man's grandfather ; what children he had; 2 2 
when he married, &c. of which it is reaſonable to preſume Bull. N. R. 
that better evidence could not be had; for matters of no 
direct importance, ſuch as thoſe now mentioned, are only 
known by reputation; for no written memorial of ſuch 


matters is uſually kept. 


As in this caſe, which was an ejectment; Mr. Sharp who Duke of Athol 
was attorney in this cauſe, was admitted to give evidence |: rer 
what a Mr. Worthington had told him he heard and knew Ball. N. P. 294, 
reſpecting the pedigree of the family, Mr. Wortbington 


then being dead. 


In ejectment, evidence was given that one James Haſ- Rowe v. Haſland | 


land (whoſe title if living or that of his iſſue would ſuper- ? Black. Rep, 
ſede that of the leſſor of the plaintiff) was living, a poor © 
labouring man at Liverpool, ſixty years ago; five witneſſes 
depoſed that they believed he was dead without ifſue, but 
knew nothing certain; the plaintiff produced the regiſter 
of Waltham, to ſhew that one James Hajland was buried in 
1707; but this name plainly appeared to have been altered 
from Harr:x, but by whom or where did not appear: 
Juſtice Clive left it to the jury to decide, Whether Haſſand 
died without iſſue or not? and the jury found for the plain- 
tiff. On a motion for a new trial, per L4. Mansfield; In 
eſtabliſhing a title upon a pedigree, where it may be ne- 
ceſſary to lay a branch of the family out of the caſe, it is 
ſufhcient to ſhew that the perſon has not been heard of 
for many years, to put the oppoſite party upon proof that 
he ſtill exiſts, Many perſons go to the Ea and Feſt In- 
dies, and are never heard of again: what 1s done on ſuch 
a trial is no injury to the man or his iſſue, ſhould they ever 
appear, and claim the eſtate; it was proper evidence to be 
left to the jury, and the rule for a new trial was diſ- 
charged. 


3. © Hearſay is good evidence to prove the death of any rela- Bull. N. P. 294. 
tion beyond ſea,” as a perſon living to prove that he had heard Roe ex dim 
in the family that ſuch a perton of it had died abroad, 1 * 
and that it was believed in the family, and that ſuch a Su. 111 1791. 
perſon died without iflue; and ſuch ſhall be ſufficient to MSS. 
entitle the perſon next in remainder, 


1 4. „Hearſay is evidence in caſes of ſettlement of pau- 
„pers.“ 


3 E As 


g 
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Rex v. Nutley, As where on an appeal the evidence was that the huſ- 
Bott. Sett. Caf, band of the pauper told her that he had been hired to one 


. ＋* Smith, but had been turned away to prevent his gaining a 
"ths * ſettlement, the ſeſſions rejected the evidence as mere 


hearſay and inadmiſſible : on the caſe coming before the 
court of King's Bench, they held clearly, That it ought to 
have been admitted, 


Rex v. Green- The order ſtated, That the pauper was the daughter 
wich. of George Mall deceaſed, who in his lifetime had declared to 
oo Caf. the witneſs that he was ſettled in Greenwich, by hiring and 
ng og ſervice to a Captain Saunders; and the order was affirmed 


Term Rep. f 5 , . 
716. on this evidence of the declarations of the father alone; and it 
was held to be good, 

Rex v. Holy In this caſe the docttine above was admitted and eſta- 
Triaity, in bliſhed, and the court went ſtill further, admitting the 
13233 wife to give evidence of her hutband's declarations as to 
Cakdiecs Sctt. 8 : 2 

Caf. 141. his ſettlement, he then being abroad and living. . 


8. Another caſe in which hearſay is evidence, is 
& whether parcel or net parcel?” Vid, ante Davis v. Pearce, 
2 Term Rep. 53, and Holloway v. Raikes, ibid. cit. Cb. of 
EjeAtment. ; 


6, © In queſtions of preſcription, hearſay is good evidence 


ce jn order to prove a general reputation.“ 


i > Lo where the iſſue was on a right of way over the plain- 
Semen, tift's clote, the defendant was admitted to give evidence 
Worceter, 1744 of a converſation between perſons not intereſted then dead, 


Bull: N. P. 295. wherein the right to the way was agreed. 

7. What commences by parol may be tranſmitted by 
« parol, and that creates a general reputation; in which 
e cale hearlay is admiſſible evidence,” 


biber of Meath „In. a guare impedit, the plaintift derived his title from Id. 


v. Lord Pi- R. in whom he laid a preſentation of one Knight; the 
field, 1747. biſhop ſet up a title in himſelf, and traverſed the ſeiſin of 
Bull, N. P. 295. 


Lord R. the plaintiff gave in evidence an entry in the re- 
iſter of the dioceſe, of the inſtitution of Knight, in which 
there was a blank 1n the place where the patron's name is 
uſually inſerted, and ten offered parol evidence of the general 
reputation of the coun'ry, that Knizht was in by the preſentation of 
1 ord R. upon a bill of exceptions this came on in K. B. 
when the better opinion was, That the evidence was ad- 
miſſible, the regiſter which was the proper evidence being 
ſilent; for a preſentation may be + parol, and what fo 
commences may be tranſmitted to poſterity by parol, and 
that creates a general reputation, 


8.“ And 
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8. ® And on this head it is in general to be obſerved, 
+ that it is no objection to the admiſſion of hearſay evi- 
* dence, that the party whoſe declarations are brought as hear— 
« ſay evidence, wiuld himſelf be an inadmiſſible witneſs, provid- 
& ed ſuch declarations at the time were indifferent, and 
c uſed without reference to the queſtion then before the 


& court,” 


As where the queſtion was reſpecting the boundaries of Rex v, 1nhavis 
the pariſh of Alon and the hamlet of Hammerſmith, a wit- tants of Ham- 
neſs for the defendant proved that an old man, now dead, 8 Hill 
had told him twenty years before, reſpecting the bounda- 1776 Ms. 
Ties of theſe pariſhes, but the old man had been an inhabitant 
of the hamlet of Hammerſmith; this evidence was objected 
to, becauſe the perſon who had made the declaration was 
intereſted : but Lord Mansfield ruled it to be good evi— 
dence; for at the time the converſation took place, there 
was no queſtion or diſpute about the matter, nor could it 
be ſuppoſed that a man would hold a converſation, in 


order to make it evidence twenty years after, 


5. © Under the laſt rule it was obſerved, That parol 
c evidence could in no caſe be admitted to explain writ- 
teten; but it is a rule of evidence, that where there is a Bull, N. P. 297. 
doubt on the face of the words reſpecting the matters 
e to which they refer, in ſuch caſe parol evidence may be 
« admitted to aſcertain ſuch facts.“ 


This ambiguitas, or doubt of the conſtruction, is divided 
by Lord Bacen into ambignitas latens & patens, 


Ambiguitas latens is that which ſeems certain, and with- 
out doubt for any thing that appears on the face of the 
deed or inſtrument ; but there is ſome collateral matter 
vut of the deed or inſtrument which creates the ambi- 


guity. 

« Where the ambiguity is of this nature, parol evi— 
& dence is admiſſible, for the inſtrument itſelf being cer- 
cc tain, but the doubt ariſing from ſomething extrinſic, 


« extrinſic matter ſhould be admitted, particularly as it 
* fortifies and gives effect to the written evidence.“ 


« But where any implication or conſtruction of law 
« ariſes from any written evidence whatever, parol evi- 
© dence may be admitted to explain that implication for 
« that is not to alter the written inſtrument itſelf.“ 


As where a fine is levied if no uſes are declared, the re— 
a g Roe v. Popham 
ſulting utes ſhall be to the conuſor; but parol evidence Dovyl. 24. 


is admiſſible to rebut the preſumption of ſuch reſulting Lord Altham v. 
uſes. . Lord Angleſcas 


; E 2 | 80 Cit, Dougl. 26g 
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Lake v. Lake. 
8 Nor. 1781. 
Fall. N. P. 297. 
2 Atk. 

1 Will, 313. 
Vid, 


Brown v. <el- 
Win, iu Dom. 
Proc, 


Bull, N, P. 297. 


Jones v. New- 
mn 

Irin. 24 G. 2. 
Bull. N. P. 296. 
1 Black. Rep. 
Go. 

Cheney's cafe. 


COS © 
2 Roll. Ab. 676. 


Bull. N. P. 257. 
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Prady v. Cobitt So the implied revocation of a will by a ſubſequent 


marriage and birth of a child, is liable to be rebutted by 
parol evidence, 


So where a man deviſed four hundred pounds to his 
wife, and made her executrix without diſpoſing of the 
ſurplus; Lord Hardwicke admitted parol N to ſhew 
the teſtator meant his wife ſhould have it; for there was 
no ambiguity in the will, nor was it to alter the apparent 
intent of the teſtator; for by law the was entitled to the 
ſurplus as executrix, and therefore the evidence was only 
to rebut the equity, 


But in this cafe, the teſtator having expreſsly deviſed 
the reſidue of his perſonal eſtate to his executors, one of 
whom owed him money on bond, parol evidence was re- 
fuſed to be admitted, to prove the teſtator meant to ex- 
tinguifh the bond-devt by making the obligor executor 
for that would have been to alter the apparent intent, 
and not merely to rebut an equity, 


As where the teſtatrix devited her eſtate to her couſin 
John Cleere, and there was both father and ſon of that 
name; it was held that parol evidence was admiſſible to 
prove that the fon of that name was the perſon meant; 
for as the objection aroſe from parol evidence, parol evi- 


dence ought to be admitted to anſwer it, 


So if a man has two manors of the ſame name of Dale, 
and he levies a fine of the manor of Dale generally ; parol 
evidence and circumſtances may be given in evidence, to 
ſhew which manor he intendeds for that would not be to 
contradict the record, but to ſupport it. 


Embiguitas patens is that which appears on the face of the 


decd or inſtrument, and is in fact an omiſſion, and can 


Pail's & Church 
» Atomney 
General. 

25 Jan. 1714. 


therefore never be ſupplied by an averment; for that in 
effect would be to make that paſs without deed, which the 
law zppoints {hall not pals without deed, 


As where there was a deviſe in a will, but the deviſce's 
name was totally omitted: it was held that parol evi- 
dence was inadmiffible to ſhew who was meant; for that 


would be to add to a written inſtrument. 


6. A ſixth general rule of evidence is,“ That in all 
& caſes where general charaQter or behaviour is put in iſ- 
„ ſue, evidence of particular facts may be admitted; but 
« not where it comes in collaterally.” 


2. „t therefore often becomes doubtful whether 
general character is fo put in iſſue or not.“ 


In 
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In this caſe, which was a bill filed by a kept-miſtreſs Clarke v. P -r:- 


ans. 


6 1 px , * 40 k 
for an annuity, the defendant in his anſwer, ſaid, “ That i obs. Haas: 


ſhe was a woman of infamous charaQter before Mr. Peri- Bull. N. P. 29g. 


ans became acquainted with her;” this was holden to be a 
ſufficient putting of her character in iſſue to enable the 
defendant to prove particular facts, 


But where to a bill brought by the wife, the huſband in Lord Ponger ile 
v. Lady Done- 


his anſwer, laid, “ She had not behaved herlelf with duty . 
7 28932 0 raile, in Dom. 
and tenderneſs to him, as became a virtuous woman, much proc. 34. 


leſs his wife;“ this was holden not to put adultery in Bull. N. P. 296. 


iſſue, ſo as to enable the huſband to prove particular 
facts, 


2. In aliens for criminal conver /ation, the defendant Roberts v. 
may give in evidence particular facts of the wife's adul- Malſton. 
tery with others, or having a baſtard before marriage; 


character and behaviour in iſſue, and as the defendant may 
examine as to particular fats a tio i he may call wit- 
neſſes to her general character. 


3. In criminal proſecutions, where the defendant's cha- Bull. N. P. ibid. 


racter is put in itiue by the proſecution, the proſecutor 
may examine to particular facts; for it is impoſſible with- 
out it to prove his charge. 


An exception to this is the caſe of naiments for barra- Bull. N. P. ibid 


try, in which caſe the proſecutor cannot examine as to 
particular facts, without giving previous notice of it to 
the defendant; for theſe protecutioas being commonly 
againſt attornies, whole profeſſion it is to follow law-ſuits, 
and it is difficult to draw the line between that and actin 
as a barrator, it is therefore required that the defendant 
ſhould know what particular facts are to be given in evi- 
dence, in order that he may be prepared to ſhew that he 
was fairly and profeſſionally employed in thoſe things. 


But in other criminal caſes, the proſecutor cannot enter Bel. N. P. ibid. 


into the defendant's character, unleſs the defendant enable 
him ſo to do, by his calling witneſles in ſupport of it, and 
even then the preſecutor cannot examine to particular fafts ; the 
general character of the defendant not being put in iſſue, 
but coming in collaterally, 


4. In an cjeAment by an heir at law, to ſet aſide a will Goodright ex 
for fraud, and impoſition committed by the defendant, he 3 Farr v. 


: . * 5 1 T's. 
ſhall not be permitted to call witneſſes to prove his general Wiatdn Sam. 
good character. Al. 1789. 


: Coram Buller, 
5, As to how far the charaQers of witneſſes may be Jud. 


queſtioned on trials, it is ſettled, 


3E 3 1. If 


Per Willes, C. J. 
5 k at Hereford, 17 
for by bringing the action the hutbaad puts her general gull, N. P. - 


1790 


Bull. N. P. 296. 


Hirdwell v. 
4. man. 
aunton Lent 


AT. 1789. 


Coram Baller, I. 


Haſtings's caſe. 
Per Lord Thur- 
Jow Chanc. 

11 June, 1789. 
In Dom Proc. 


Bull. N. P. 299. 


Bull. N. P. 287. 


Per Aſhurſt, J. 
Taunton Sum. 
AT. 1773. after 
conſulting with 
Baron Adams. 
Bull. N. P. 297. 


Ca. Litt. 282. 


$ Rall. Ab. 706. 
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1. If you will impeach the credit of a witneſs, yon can 
only examine into his general charaQer, and not to par- 
ticular facts; for every man is ſuppoſed to be capable of 
ſupporting the one; but it is not likely he ſhould be pre- 
pared to anſwer the other without notice: and unleſs his 
general character and behaviour be in iſſue, he has no no- 
tice. 


But other witneſſes may be called to impeach his credit 
re ſpecting any matter relative to the iſſue; for whatever is 
material to the iſſue, each party muſt come prepared to 
prove or to deny. | 


But a party ſhall never be permitted to bring general 
evidence to diſcredit his own witneſs ; for that would be 
to enable him to deſtroy the witneſs if he ſpoke againſt 
him, and to make him a good witneſs if he ſpoke for him, 
with the means 1n his hands of deſtroying his credit, it he 
ſpoke againſt him, 


But if a witneſs proves facts in a cauſe which make 
againſt the party who called him, yet the party may call 
other witneſſes that prove that theſe facts were otherwiſe z 


for ſuch facts are evidence in the cauſe, aud the other wit- 


neſſes are not called directly to diſcredit the firſt witneſs ; 
but the impeachment of his credit is incidental and conſe- 
quential only. 


If a particular fact go to the competency of a witneſs, 
it ma © proved by other teſtimony ; as the copy of a re- 
cord tor perjury, felony, &c, ſo of an intereſt in a witneſs 
in the event of a cauſe: and whether he be intereſted or 
not, ſhall be decided by the judge, 


9. The laſt rule of evidence is this That if the ſub» 
* ſtance of the iſſue be proved, it is ſufficient,” 


This rule depends upon aſcertaining how far the words 
modo & forma uſed in joining iſſue is of the ſub/tance of the 
i ue; for where it is ſo, it muſt be proved. 


To aſcertain this, an attention to the poiat really to be 
tried between the parties, ſeems to be the beſt rule, 


As in an action of waſte for cutting twenty aſhes, proof 
that the defendant cut ten is ſufficicat; for the ifſue is 
waſte or no waſte, 


But if the iſſue be whether “Lord Delawar demiſe1” or 
not? proof that A. B. who was not then but now Lord De- 
lawar, is not ſufficiem; for whether he were Lord Dela» 
war at the time of the demiſe is the iſſue, 


But 


EVIDENCE. 791 


But however, the rule is thus laid down: iſt, That 
where the iiſſue 1s joined on the point of the aQion, there 
modo & forma are mere form, and need not be proved, 


As where in replevin the defendant avowed the taking as p,, Skinner 

a commoner, damage feaſant, the plaintiff in bar laid, Hob. 72. 
that J. S. was ſeiſed of an houſe and land whereto he had 
common, and had demifed to him the 3oth of March to hold 
from the Feaſt of the Annunciation next before for a year; 
the defendant traverſed the leaſe modo & forma: the jur 
found that J. S. made a leaſe on the twenty-fifth of March, 
to the plaintiff for one year; and though this be not the 
ben: leaſe pleaded on account of the difference of the day, 

et the plaintiff had judgment; for the ſubſtance of the iſſue 
is, Whether the plaintiff had ſuch a laſe, by force of 
which he might uſe the common? Yet it muſt not depart Ball. N. P. 200. 
altogether from the form of the iſſue, as if it had been | 
found that he had a right of common by leaſe from anoiber, 
that would have been bad. 


2dly, “ But where a collateral point in pleading is tra- Co, Lit. 202. 
cc yeried, then modo & forma is of the ſubitance of the 
&« iſſue, and mult be proved.“ 


As if a feoffment be alledged by two, and this is traverſed 1y;q 


modo & Jorma, and this is found the feoffment of one, there 
modo & forma is material. 


So if a feoffineqt be pleaded by deed, and it is traverſed 


ab[q. hac quod feoffavit modo & forma, che jury cannot find a 
teoſtment without deed. 


Ibid 


56 IQ 3 


ERRATA & CORRIGENDA. 


Page s line 20, for them read him 


10 35, dele the comma after this, and put it after finding _— 


93 40, after bill of, read ſale of 4 | 
96 35, after plaintiff, read not 
102 in marg. for Watſon read Matſon « » 
139 31, after alternative, read and 
207 23, for in read is 
210 24, 2 into, read in 
214 1, for offered read affeered + 
237 39, after debt, read or 
290 20, after as affignee, put a comma 
345 13, after caſe, inſert on the ground of exceſſive da- —* 
mages, and dele thoſe word infra « + 
393 57 dele — comma afier ſheriff, and put it after com- 
mitt 
398 17 & 19, for inferior read ſuperior + 


432 in marg. inſert Stokes v. Berry. Salk 421. oppoſite to the laſt 
caſe in the page 


436 2, for mortgagee read mortgage 
439 4, for to let read let to 

311 36, for conteſt read context — 

$14 11, for libel read information 
£183 8, dele damnum 

318 18, after but, read if — 


522 in marg. dele Snelgar v. Shelley, Sc. and bring down the names 
of the caſe, Compagnon v. Martyn, Sc. ſupra 


$31 31 & 32, change the places of in tuis action, and in the 
proſecution «—? 

Ibid. 34, dele to the indiftment - * 

556 43, jor upon read up 

558 15, þ ny that, read this part oh- 

876 16, for ſpecies of read ſpecial - 

$850 31, afier he is, put a comma 

689 16, after caſe read bj 

691 I mag. for ; Co. read 5 © hs — 


70⁰ , for property read properly — 


- 


AN INDEX OF THE PRINCIPAL MATTERS. 


ABATEMENT, 


F an action is brought againſt one 
partner without joining the others, 

it muſt be pleaded in abatement 
age 118 

If two are bound jointly ih a bond and 
one only is ſued, he ſhould plead that 
matter in abatement 246 
How ſuch matter ſhould be pleaded 156. 
If a bond is made to ſeveral, and all do 
not join in the action, it muſt be plead- 
ed in abatement _ 247 
If a perſon is ſued as executor, he may 
plead in abatement that he was ad- 
miniſtrator 256 

If a covenant is joint, and all do not join 
in the action, it muſt be pleaded in 
abatement 304 
That the goods are the property of a 
ſtranger is a good plea in abatement 
in an action of replevin 351 
How to plead ſuch matter ibid, 
In actions of treſpaſs, jointenancy or te- 
nancy in common mult be pleaded in 
abatement | | 411 
If one owner only of a ſhip is ſued, he 
muſt plead that matter in abatement 


623 
Abuttal. 


If the plaintiff in treſpaſs ſets out the 
abuttals of his cloſe, he muſt prove 
them as laid 417 


Accord and Satisfaction 
How to be pleaded in an action of aſ- 


ſumpſit 147 
What payment ſhall amount to it #6. 
What ſatisfaCtion only is good tb. 


How it is to be pleaded to an action of 
debt | 229 


What qualities a good plea to this effect 
ſhould have . 230 
How it is to be pleaded to an action of 
covenant 308 
Accord and ſatis faction is a good plea in 
treſpaſs | 415 


The plea ſhould ſhew how it was done 756. 
434 


$0 it is a good plea in ejectment 


A 


So it is a good plea in ſlander page 519 


Account. 
Under articles to account, aſſumpſit will 
not he 96 
Aliter on a promiſe to account ib, 


How ſuch promiſe muſt be laid ib, 
Where an account is balanced, and 
ſtruck on the diſſolution of a partner- 
ſhip, afſumpſit will he 97 
Count in afſumpfit on an account, mult 
always be exhibited as ſtated 141 
The court will not admit evidence of an 
unliquidated account ib, 
What accounts current among merchants 
are barred by the ſtatute of limitations 

| 148 

Action. 

Where a right cannot be completely 
tried in any particular form of action, 

it ſhall not lie 97 


Where different matters are to be per- 


formed at different times, when an 
action may be commenced 129 
Demands due in different rights cannot 
be joined in the ſame action 138 


Adminiflrator. 
Money received under a void adminiſ- 


tration, recoverable in aſſumpfit 3 
In what caſe not recoverable 3 
Adminiſtrator may indorſe a note or bill 


of exchange 136 
If an adminiſtration has been granted in 
a wrong dioceſe, how it is to be plead- 
ed 167 
Where the inteſtate has been reſident at 
difterent times in different dioceſes, 
how adminiſtration is to be ne 
| 1 
Debt will not lie againſt an adminiſtrator 
on a fimple contract 173 
The ordinary may authoriſe a creditor to 
ſue on the adminiſtration bond 200 


How an adminiſtrator 1s to be declared 


againſt in general | 217 
How chargeable in debt on a leaſe 75. 
| Canno 


AN 

Cannot ſue till adminiſtration has been 
granted ge 218 
ow he ſhould declare in debt ib, 


here actions againſt him are to be laid 


217 
In what caſes the declaration ſhould be 
in the debet and detinet 218 
What matters the declaration by an ad- 
miniftrator ſhould ſtate 218 
May retain for his own debt 248 
How to take advantage of a retainer 249 
_ he is to diſpole of the inteſtate's 
effects 


251 
How payments are to be pleaded 253 
How adminiſtration is to be granted 


where there are bond notabilia in dif- 
ferent dioceſes 255 
What adminiſtrations are void and what 
voidable 
Adminiftration durante minore ætate of an 
executor or adminiſtrator, how long 
it ſhall laſt 255 
How far tke inventory exhibited by an 
adminiſtrator is evidence 260 
What is admitted under plene adminifira- 
it 261 
Where an adminiſtration has been re- 
pealed, what payments are good 262 
On what covenants an action will he 
againſt an adminiſtrator 290, 296 
On what eſtates 295 
Adminiſtrator pexdente lite may maintain 
ejectment 439 
How an adminiſtrator may declare in 
ejectment 449 
If letters of adminiſtration are loſt, how 
they may be ſupplied in evidence 488 
Under what circumſtances he can ſue 
out a commiſſion of bankrupt 864 


May maintain trover for a taking in his 


own time, or in inteſtate's hfe-time 
| | | £78 
If an adminiftration is repealed, the firſt 
adminiſtrator is not liable in trover 
for the gods he diſpoſed of while his 
adminiſtration contmued ib. 
Trover will not lie againſt an adminiſ- 
trator for a converſion of goods by his 
inteſtate in his life-time 587 
How he may declare in trover 589 
What defendant may give in evidence to 
trover by an adminiſtrator 596 


Admiralty, 
Queſtions of prize belong excluſively to 


the courts of admiralty, and the courts 
will not grant a prohibition for any 
matters connected with prize 401 


ibi 


INDEX 


h Adultery. 


In an action for adultery the marriage 
muſt be proved page 342 
What ſhall be proof ſufficient of the 
marriage 342 
The church regiſter is ſuflicient proof of 
the marriage 343 
The marriage need not be according 10 
the ceremouies of the church of Eng- 


land ib. 
Conn of the wife no proof of the 
1” 

What circumſtances operate to increaie 
the damages 343 
What to diminiſh them ib. 


What defendant may give in evidence to 
diminiſh the damages 344 
If an huſband ſuffers his wife to live in 
open proſtitution, no action of adultery 
will he 16. 
To actions of adultery not guilty within 
ix years is the proper plea 345 
Though the damages are under 40s. 


plaintiff ſhall have his full coſts ib. 

| Advotuſon. 
Purchaſe of an advowſon not ſimony 
180 

A [frdavit . 


The affidavit of a perſon convicted of 
crimes may be read in his. own de- 
fence 726 

How far affidavits are evidence 729 

How given in evidence. ib, 

Athdavits of illiterate perſons, how to be 
{worn | 749 

Voluntary affidavits, how they differ as 

evidence from an anſwer in chancery 

753 
Agent. 

Army agent, how far liable on a bill 
drawn by an officer 26 

An action for money had and received 

will not he againſt an agent for money 
voluntarily paid to him for the uſe of 
bis principal 109 

The right of the principal ſhall not be 
tried in an action againſt the agent 110 

Where money has been paid to an agent 
by miſtake, in what cates he ſhall be 
liable, in what not ib 


Agreements, 


Agreements obtained by coercion, or 
which are a fraud on others, are void 


97 
What 


What agreements requiring a note in 
writing are good within the ſtatute of 
frauds page 99 

No perſon can maintain aſſumpfit on an 
agreement to which he is not a party 

105 

Agreements to be performed at different 
times when ſuable 129 

If there is a ſpecial agreement, it ought 
to be declared on 130 

The agreement ſhould be proved ex- 
preſsly as laid 129 9 

Agreements in the alternative how to be 
declared on 139 

If plaintiff declares on a ſpecial agree- 
ment and fails in proving it, he may 
go into evidence on the general counts 

140 

Words importing an agreement will 
ſupport an action of covenant 267 

A recital of an agreement ſhall ſupport 
an action of covenant 208 


Vid. Sales and Marriage. 


Alien. 


The wife of an alien enemy, or of one 
who has abjured the realm, is charge- 
able as a feme ſole 127 

That the plaintiff is an alien enemy is a 
good plea in aſſumpiit 166 

Alien cannot maintain an ejectment 439 

What children born abroad may inherit 

ib, 
Amends, 
The defendant may plead tender of 


amends in an action of treſpaſs, where 


the treſpaſs was involuntary 416 

| Amercement, | 
In what caſes debt lies for an amerce- 
ment 197 


In debt on an amercement any variance 
im ſtating the amercement is fatal 213 
hat variances are fatal 260 

How to declare in debt for an amerce- 
ment 238 

How to be made in courts leet and baron 

304 

An avowry for an amereement ſhould 
ſtate that the party was guilty 364 

In caſes of court leet or baron the ſtew- 
ard amerces generally, and it is then 


afteered 365 
The amercement cannot be by the jury 
ibid. 


The arreſt muſt be made by the autho- 


* 


OF THE PRINCIPAL MATTERS, 


In avowry for an amercement, a com- 
plete title as to the juriſdiction of the 
court and extent of the manor, ought 
to be ſhewn page 365 

How the taking for an amercement is to 
be juſtified (Vid. Fine.) 412 


Ancient Demeſne. 


Tenants by ancient demeſne are excuſed 
from payment of tolls for the produce 


of their lands 3068 

That lands are ancient demeſne, how to 

be pleaded in ejectment 454 
Annuity. 


Money paid ſor an annuity which be- 
comes aiterwards void, is recoverable 
in aſſumpſit 2 

But it is not recoverable againſt the 
ſurety for the payment of the W_ 

| F 4 


Grant of annuity is not uſurious 178 
Aliter if colourable only to hide a real 
loan | ibs 


Anſwer 3 
In chancery, in what caſes it is good evi- 


de nce he 7 68 
f 1 fer- e Lee A 
La arten gen. Vid. Inſurance. 


Apprentice. 


Aſſignee of an apprentice cannot ſue on 
the covenant 294 


Arreſts. 

Money promiſed to a bailiff to let a party 
arreſted to bail, is not recoverable in 
aſſumpfit 9o, 92 
Bonds given by perſons under arreſt, in 


what caſes void 18 5 
What arreſt will juſtify a battery 314 
What arreſts are illegal 326 
Arreſt of an executor or adminiſtrator is 

illegal 327 
Of arreſts of a witneſs ib. 


Of peers, certificated perſons, or bank- 
rupts ; 16, 
Of acreſts on a Sunday ib, 
Arreſt of a felon by a private perſon, 
8 334 
Bare words will not make an arreſt, with- 
out touching the body 604 


rity of the bailiff th, 
It muſt be by virtue of a warrant figned 
and ſealed by the ſheriff is, 


The © 
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The bailiff need not ſhew his warrant 


nalets fo required page bog 
In what caſes doors may be broken to 
make an arreſt ib. 
If a perſon illegally arreſted be while in 
cuſtody charged with a fair arreſt, it 
ſhall be good and valid 605 
Arreſts on a Sunday are void ib, 
Falſe impriſonment will lie for an arre 
on a Sunday 16. 
What arreſts on that day may be good 
iSd. 
The writ ſhould be of the proper county 
＋ 


i”. 
Delivering a writ to a ſheriff againſt a 
perſon when in cuſtody 1s a good ar- 


reſt | , ib, 
Aſault. 

What ſhall conſtitute an aſſault in law 

312 

How it differs from a battery ib, 


The act need not be immediate. 313 
But muſt be wilful th. 
Mutt be done without the party's conſent 

| ibid 
What ſhall excuſe an aſſault 314 


What are good juſtifications in aſſault 


315 
id. Declaration, Phading, Evidence, 
Verdi, Damages, and Cofts. 


Sen a/ſault demeſne, what is good evidence 
to ſupport it 315 
Every aflault will not juſtify every bat- 
rery id. 
What may be given in evidence under it 
320 
| Aſſets. 
In declaring againſt an executor on a 


promile of teſtator's, it is not neceflary 
to ſet out that the defendant has aſſets 


138 

Payment of intereſt on a legacy by an 
executor proof of aſſets 142 
Dhidom 261 


M here an executor is chargeable though 
he has no aſſlets „ 
How the heir is chargeable by reaſon of 
aſſets 216 
What pleading by an executor or ad- 
miniſtrator is an admiſhon of aſſets 


254 

How far a creditor ſhall be bound by 
judgment ot aſſets quando * 

| 269 


If the jury find aſſets in Ireland, they 
ſhall be aſſets here page 263 
The heir 1s chargeable with the atlets at 
the time ot his anceſtor's death 247 


Vid. Adminiflrator, E xecutor, and Heir, 


Aſſignee. 


When and how far aſſignee of leſſee is 
chargeable in dcbt for rent 201 
How far an executor or adminiſtrator 
may athgn 202 
Where debt for rent is to be brought 
againſt an aſſignee 213 
How an aſſignee is to be declared againſt 
in debt for rent 229 
a_— is bound by a covenant not to 
aſſign 276 
What covenants ſtall bind aſſignees 15. 
Who is liable as aſſignee 289 
Where aflignees are not liable in cove- 
nant 290 
How far aſſignee is chargeable 291 
How far the aſſiguee to be chargeable 
muſt be in poſſeſſion 292 
Aſſignee of part liable in covenant 292 
What covenants ſhall not extend to aſ- 
ſignees 293 
Under what covenants he may ſue 16. 
Aſſignees of the reverſion under ſtat. 32 
H. 8. c. 34. what actions they may 
maintain 293 
How breach of covenant is to be aſſigned 
where an act is to be done by or to 


aſſignee 302 
Vid. Bankrupt. 
5 Aſſignment. 
Covenant not to aſſign, what ſhall be a 
breach 276 


What is a waiver of a breach of this 
covenant 277 
In caſe of bankruptcy, how proved 565 


Aſumpſit. 
On what contracts it lies 3 
Lies to recover money paid under a mil- 
take, or through deceit _ ib. 


do recover money paid for a con- 
ſide ration which happens to fail 2 

to recover money paid to one act- 
ing under a void authority 

—— to recover money obtained by ex+ 


tortion, impoſition, or oppreſſion 4 
— to recover money embezzled 1 $ 
ICY 


OF THE PRINCIPAL MATTERS. 


Lies to recover money ordered to be 
paid under an erroneous judgment p. 6 
i tO recover money paid under an il- 
legal contract 6 
— — to recover money under a bye-law 7 
—— to recover fees of office 


Vid. Sales, Wagers, Bills, Inſurance. 


When expreſs difſent appears, the law 
will not raiſe an implied contract to 
ſupport afſumpſit 86 

 Aſſumpſit will not lie on a voluntary 
courtely 87 

What ſhall be deemed a voluntary cour- 
teſy ih, 

Afumpfit will not lie on an illegal tranſ- 
action 88 

Nor will it lie to recover money for do- 
ing an act which the party ſhould 


have done without reward 92 
Nor where the demand ariſes from a 
fraudulent tranſaction 93 
Nor where it is founded on an unconſci- 
entious demand 94 
Nor where the confideration is frivolous 
or groundleſs ih, 


Nor where the debt is due by ſpecialty 
6 


Money paid on a conſideration bad in 
law, yet 1s not recoverable back again 
in aſſumpfit 

Aſſumpſit will not lie where it will nat 
completely try the queſtion 98 

In aſſumpfit againſt an executor or ad- 
miniſtrator, and plene adminiſiravit 
pleaded, plaintiff muſt prove his _ 

261 
Vid. Declaration and Pleading. 

Tf the ſheriff pays the debt of a defend- 
ant who has eſcaped, he may maintain 
aſſumpſit againſt him for it 612 


Aſſurance. 


Covenant for further aſſurance, how ir is 
to be made 278 
| Attachment. 


Foreign attachment is a good plea in aſ- 

ſumpfit 165 
What in ſuch caſe muſt be proved 166 
What debts can be attached by foreign 


attachment $24 -- 
How foreign attachment is to be pleaded 
to an action of debt 232 
Plaintiff in the action ſhould have notice 
76. 
What attachment of the goods of a trader 
Is al) act uf bank: uptcy $56 


Foreign attachment in caſe of bankruptcy 


page 574 
Attorney. 
Money received under a forged power of 
attorney recoverable back 
Fees of an attorney recoverable in at- 


ſumpſit 8 
Muſt furniſh a bill under the ſtat. 3 Face 
I. c. 7.& 2 G. 2. c. 23. 9 
In what caſes it is not neceſſary for an 
attorney to furniſh a bill ib. 
Caſe ot ſet off 9 


Does not extend to buſineſs done in con- 
veyancing, or in the inferior courts 16. 

Attorney's bill for buſineſs done at ſeſ- 
ſions referred 


In what caſe put to prove the items . 9g 


In what caſes the court will ſtay proceed- 
ings on an attorneys bill 10 
The ſtatute of limitations runs againſt 
demands of attornies for their tees 148 
An attorney cannot maintain an action of 
debt for bulineſs done for a third per- 
ſon 173 
The court will not allow a whole judg- 
ment to be ſet off without ſecuring the 


attorney's bill 241 
How an attorney ſhould make a leaſe in 
the name of his principal 259 


May be liable to an action for falſe im- 
priſonment together with his client 
403 

In an action by an attorney for words, it 
is ſufficient that he has practiſed as 


ſuch 521 
Is liable to an action on the caſe for ne- 
glecting the ſuit of his client 617 
By what the damages in ſuch caſe ſhall 
be regulated ibs 
The court will not interpoſe in a ſum- 
mary way | io, 


Any perſon injured by an attorney in 
conducting an adveriary ſuit, may 
maintain caſe tor the injury 618 

In declaring againſt an attorney for ne- 
gligence, miirecital of the writ on 
which the firit ſuit was grounded is 
fatal 652 

How far attornies are permitted to give 
evidence againſt their clicnt 717 


Awvowry. 
low an avowry difiers from a conuſance 
384 
Defendant may avow generally without 
naming any tenant, by tat. 21 1. 8. 
co 19 it, 
au 
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AN INDEX 


If defendant is nonſuited after, avowry, 


How avorwries are to be made under the 

ſtatute page 354 
How far particular eſtates are to be 

ſhewn 355 
Statute extends to all cafes of avowry 14. 
All rents may now be avowed for 355 
Avowry for a nomine pane muſt ſnew a 


demand 356 
Avowry for part of the rent ſhould ſhew 
how the reſt was laiisfied ib, 


Avowry for more than is due not bad 74. 
Perſons not ſolely ſeiſed, how they mult 
avow, as coparceners, c. gr. 357 
Defendants may avow generally that 
plaintiff held under a certain article 
without ſetting out landlord or leſſor's 
title or tenure, by ſtat. 11 G. 2. c. in 
35 

If defendant avows under the ſtatute, 
nil habuit in tenementis is a bad replica- 
tion ib, 
Copyhold caſes not within the ſtat. 16. 
Executors and adminiſtrators of tenant 
in fee-tail or for life, may diſtrain by 


ſtat. 32 H. 8. c. 37 ib. 
Conſtructions on this ſtatute ib. 
They may diſtrain for arrears on leaſes 
for years | 359 


Defendant may have judgment in reple- 
vin though he miſrecites his title 360 
How to avow for a taking for damage 
feaſant to a common where the 
number of cattle is certain or under - 


tain 360 
What the avowry for an amercement 
ſhould ſet out 364 
How ſuch avowry ſhould ſtate the right, 
&e. to amerce | th, 
Several perſons cannot join in an avowry 
374 


Except coparceners and join-tenants 
who may join, but not tenants in 
common | ih, 

If the plaintiff in avowvry for rents, cuſ- 

toms, ſervices, &c. is barred, the de- 
tendant ſhall have coſts and damages, 
ſtat. 21 H. 8. c. 19 375 

If the plaintiff is nonſuit before ifſue 
Joined, the defendant may recover the 
rent arrear by writ of inquiry, by ſtat, 
17 Car. 2. c. 7. 376 

But defendant need not proceed under 
the ſtatute ib, 

A writ of ſecond deliverance ſhall ſuper- 

lede the proceedings under the 2 

ibid. 


the jury who try the iſſue ſhall inquire 
of the rent arrear, value of the goods 
under ſtat. 17 Car. 2 page 377 
If the jury who try the cauſe neglect to 
aſſels damages, it cannot be done by 
writ of inquiry ib, 
Statute does not extend to diſtreſſes for 
poor rates, damage feaſant, &. 378 


Auction. Vid. Sale. 


Auctioneer cannot vary the printed parti- 
cular by any verbal declaration at the 
ſale 12 

Goods fold by auction not within the 
ſtat. of trauds I 

Depoſit at a ſale by auction, how far 
binds I 

Till a lot is knecked down, the bidde 
may retract 16 

In What caſes an auctioneer is liable to 


it 
- 
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an action in his own name 16 

Auctioneer may maintain an action in his 

own name for his goods ſold 17 
Authority, 


Money paid to any one acting under a 
void authority is recoverable, in al- 
ſumpſit oY 

That authority not void where given by 
a court of competent juriſdiction 3 

When a perſon is acting under a legal 
authority, it ſhall excuſe a battery 386 


Award. 
That all matters were referred, and an 
award made, is a good plea 167 
In debt on an arbitration bond, the plain- 
tiff ſhould ſet out the award 209 
If an executor ſubmits to an award, it is 
an admiſſion of aſſets 254 

B, 

BAIL. 
For what ſum the ſheriff muſt take ſpe- 
cial bail 192 
In what manner the bail bond muſt be 
given under 23 H. 6 190 
The directions of the ſtatute muſt be in 
every reſpect obſerved ib. 
The bail bond muſt be founded on good 
and legal proceſs | 191 


How the bail bond may be aſſigned 


under ſtat. 4 & 5 Ann. Co 16, ib. 
Ailignment 


OF THE PRINCIPAL MATTERS. 


Aſſignment ſhould not be made till the 
four days expired page 191 
When the aſſignment may be made 16. 
Who only can make the aſſignment, and 
when the action mult be brought 192 
How bail above is to be put in ib. 
Proceedings on the recognizance 1s either 
by debt or ſcire facias 193 
Plaintiff cannot proceed againſt the bail 
till non eff inventus returned on the 1 
da. 10s 

ö when the bail can ſurrender their prin- 
cipal 194 
When plaintiff proceeds by ſcire facias 
the bail ſhall have to the return of the 
ſecond to ſurrender the prin-ipal is. 
But this is matter of favour ib. 
In what caſes the bail ſhall be diſcharged 


I 
In what manner the bail muſt ſurrender, 
in order to diſcharge their principal 
ib. 

If error is brought, how far the bail ſhall 
be diſcharged 195 
To debt on the bail bond, what defend- 
ant can plead 237 
Cannot traverſe the arreſt of the princi- 
al | ib. 
How far the bail are liable in debt 265 
In actions of aſſault, defendant may be 
held to ſpecial bail 321 


Bailiff. 


Prowiſe made to a bailiff to pay the debt 
on condition of his letting the party 
go at large, 1s void go 

Afſumpfit will not he on a promiſe of 
money for doing what was his duty 
without any reward 92 

If the defendant in replevin make conuſ- 


ance as bailiff to J. S. plaintiff may 
traverie that fact 


Fid. Liberty. 


Bailment. 


What are the different ſpecies of bail- 
ment | 618 


In caſe of a naked bailment without pro- 


fit to bailee, he is only chargeable in 
caſe of groſs neglect ib, 


Vid. Carrier and Inn-keepey, 
If goods are bailed for the purpoſe of 
trading or acting by commiſſion with- 


out profit ts bailee, he is chargeable 
in caſe of loſs only for neglect page G 
If things are lent to any perſon, he = 
uſe them for the purpoſes only for 
which they were lent, or he 1s 1 7 
e 
Bankrupt. Þ , 
Money given to a creditor to induce him 
to ügn the bankrupt's certificate, is 
recoverable in aſſumpſit 3 
Bankrupt may after his bankruptcy in- 
dorſe a bill of exchange, given before 
it for a valuable conſideration 30 
What action the aſſignees may maintain 
in their own names 119 
A legacy or other property coming to a 
bankrupt before the allowance of his 
certificate by the chancellor, belongs 
to his aſſignees ib. 
Money levied by f. fa. on the goods of 
a bankrupt after an act of bankruptcy 
committed, is recoverable in aſſump- 
fit ibs 
What payments made to a bankrupt 
after a ſecret act of bankruptcy are 
protected by ſtat. 1 Fac. f. c. 15 ibs 
What payments by a bankrupt after a 
ſecret act of bankruptcy are good 
under ſtat. 19 G. 2 75 


Aſſumpſit will lie againſt aſſignees under 


an order for a dividend 121 
How aſſignees are to declare in aſſumpfit 
0 13 
Bankruptcy in the plaintiff, how to be 

pleaded 156 
A bankrupt may maintain aſſumpſit for 

what he earns after his bankruptcy 

I 
That the defendant has become a Bus A 
rupt, how to be pleaded ib, 
To what debts the certificate is a bar 158 
Bankrupt may bind himſelf by a new 
promiſe before his certificate obtained, 
which thall be good th, 
In what cafes a bankrupt ſhall be dif. 
charged in caſe ot a iecond commiſſion 
ib, 
How a bankrupt ſhall be relieved, if 
when he becomes 1o pending the ac- 

tion | 159 
Covenants in a leaſe not diſcharged by a 

bankruptcy 379 
How debts are to be ſet off againſt actions 

by the athgnees 241 

Bond 
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Bond given by a bankrupt after an act of 
bankruptcy committed, not diſcharg- 
ed by his certificare page 240 

Bankrupt is liable in covenant for rent 
accruing atter his bank ruptey 291 

Covenant to repair, pay rent, &c, .not 
diicharged by the bankruptcy 209 

The commitfoners of bankrupt are liable 
to an action tor falte impritonment, 
for commuting tbe bankrupt, in what 
cales * 

If the goods of a trader are taken in exc- 
cution, but beſore they are told he 
becomes a bankrupt they belong to the 
aſhgnees 392 

Treſpaſs lies by a 1 againſt whom 
a commiſſion of bankrupt has been 
ſued out, he not being an object of the 
bankrupt laws againſt the ailignees for 
taking his goods 398 

Aflienees of a bankrupt eſtate cannot 
maintain ejectment for the bankrupt's 
eſtate before inrollment of the deed of 
alignment 431 

Sale by the commiſſioners of an eſtate 
tail of bankrupt equivalent to ſuffer- 


ing a recovery 438 
Who are traders within the ſtatutes of 
bankrupt 345 
There muſt be a buying as well as a ſell- 
ing 540 
Handicraft, or mere working trades, 
not within the bankrupt laws ib, 
The trade need not be lawful 347 


Perſons ufing trade, whatever other pro- 
fe non they may be of, may become 
bankrupts ib. 

How far the drawing and re-drawing 
bills of exchange ſhall make a man 


an object of the bankrupt law $47 
The buying and telling mutt be general 


$45 

Vid. Innkeeper, Natualler, and Farmer. 
A perſon reliding abroad, but trading 
here, may be niade a bankrupt 551 
What departing from the realm thall be 


held an act of bankrnptcy 552 
What remaining abroad is ſo 3. 
How far being denied to a creditor is an 


act of bankruptcy 552 
A banker's ſtopping payment is not an 
act ot bankruptcy 584 
What departing trom the dwelling-houſe 
is an act of bankruptcy 654 


It mult be to avoid payment of a 2 i 
1014. 


8 


AN INpEx 


| - 
— _— — Sr * 3 F 
* 2 * * wa © k 2 Som 4 248 * 


What arreſt and lying in priſon for two 
months is an act ot bankruptcy 5. 555 
From the time of the ſurrender only the 
perſon ſhall be a bankrupt ib. 
What eſcaping from an arreſt or bein 
outlawed is an act of bankruptcy 25 
What fraudulent procuring of his goods 
and chattels to de ſequeſtered or at- 
tached is an act of bankruptcy 3 66 
What outlawries are acts of bankruptcy 


What to yield himſelf to priſon . 
What fraudulent grant or conveyance is 
an act of bankruptcy 557 
The aſſignment muſt not be of a trader's 
whole ſtock in trade 558 
An ailignment for the purpoſe of de- 
frauding any of the creditors, is an act 


of bankruptcy, and void | ib, 
What atlignments a trader may make 
554 


What payments to the petitioning cre 
ditor are acts of bankruptcy 560 
How far obtaining a protection is an act 
of bankruptcy 560 
What is an act of bankruptcy by a trader 
having privilege of parliament 18. 
A plain act of bankruptcy cannot be 
3 561 
What are good petitioning creditors 
debts under ſtat. 5 G. 2. c. 30 861 
The petitioning creditor's debt muſt be 
a legal one, and for which an action 
would lie L 562 
The debt muſt be due at the time of the 
act of bankruptcy committed 563 
Need not be contracted during the trad- 


ing 564 
What are good petitioning creditors 
debts ib, 


Notes bought in at ten ſhillings in the 
pound are good petitioning creditors 


debts 16. 
A commiſſion may iſſue againſt one part- 
ner for a partnerſhip debt 565 


Executor of a bankrupt cannot ſue out 
a commiſſion of bankrupt againſt ano- 
ther ib. 

How the iſſuing of the commiſlion and 
the aſſignment is to be proved #4, 

Wnateven is in the bankrupt's poſſeſſion 
when he becomes ſo, is liable to his 
commiſſion by ſtat. 21 Jac. 1. c. 19. ib. 

If mortgagee of a trader's effects ſuffers 
him to remain in poſleflion, he loſes 
the benefit of his mortgage 176 

0 


OF THE PRINCIPAL MATTERS; 


The ſtatute does not extend to affign- 
ment of ſhips at {ca page 506 
Nor to caſes wh-ic he has only the tem- 
porary poſſcilion 73. 
Nor to caſes in which he has not the 
order and diipofition 567 
Vendee or mortgagee muſt take poſſeſ. 
fion when in his power 508 
Goods in the hands of an executor or 
adminiſtrator do not belong to their 
athgnees 971 
Goods the property of the wife, and 
veſted in truſtees, do not belong to the 
huſband's all: gnees $72 
Extends to caſes where the bankrupt is 
in poſſeſſion of the goods of ſtrangers 


570 
Except in the caſe of goldſmiths or fact- 
OTrs ib, 
Mere poſſeſſion unconnected with other 
circumſtances, is not {fuflicient 571 
The aſſignment has relation to the act 
of bankruptcy 573 


If an extent iſſues before an act of bank- 
ruptcy, but the liberate not executed, 
it ſhall bind the goods of the bankr 75 


574 
The king is not bound by the ſtatutes of 
bankruptzy, but only by the actual ai- 
ſignment ib. 
Neither the bankrupt nor his wife can 
be a witneſs to prove an act of bank- 
ruptcy committed 992 
A creditor who has fold his chance of 
recovering his debt under the com— 
michon, is a good witneſs to prove the 
petitioning creditor's debt ib, 
An action on the cate lies for maliciouſly 
ſifing out a commiſſion of bankruptey 


628 
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| Baron 3 Fee. 
Feme covert cannot indorſe a note or bill 


of exchange 29 
The huſband liable for the debts of his 
wife dum ſola 122 


Huſband always liable for neceſſargQs 
furnithed to the wite duft! ing cohabita— 


tion | 15. 
Not liable where he forbids tradeſmen 
trom tratting her 123 
Wite cannot borrow money even to pay 
for neceſiaries 16. 
What ſhall be deemed neceſſaries 24 


2 
It the huſband turns the wife away, h 
is liable for necellarics furaiſhed to her 


A man ſuffering a woman who lives with 
him to aſſume his name ſhall be charg- 
ed as if the was his wife page 124 

If the wife elopes, the huſband ſhall not 
be cha ben. 126 

Neither ſhall ſhe herſelf ib. 

If the wife has a ſeparate maintenance, 
ſhe ſhall be chargeable for her own 
debts 126 

What ſeparate maintenance ſhall diſ- 
charge him 126, 127 

In what cates a woman may be charged 


as ſole 127 
How the huſband ſhall! ſue for money 
que to the wife tb, 
Where ſhe may join . os 
How far he haz the benefit of her con- 
tracts ib. 
In what caſes a wife may be a witneſs 
againſt her huſband 143 
How tar huſband and wife are charge- 
avicin deht for rent 200 


How to be charged in debt on a bond 
made before marriage to the wife 219 
Baron may bring. an action in his own 
name, on a bond to him and his wife 
200 


How a feme covert may ſue by tlie cuſ- 


tom of Londox it. 
For what things of the wife the huſband 
may ſue alone | 16. 
Though the wife is under age, the huſ- 
band and wife may appear by attorney 

| | ibs 
How huſband and wife ſhould join in 
covenant for rent of the wite's land 
under ſtat. 32 H. 8. c. 28 296 
Where the huſband may ſne alone 18. 
A man way juttify an aſſault in defence 
of the wite, and the wite in defence 


of her huſband 314 
To ta battery of the wile, how the action 
3 to be brought 316 
Los the wite is to plead a juſtification 
in defence of her huſband 318 
Hew the huſban. L 1 ay Ple. id ih, 


What in fuch caſe is good evidence 321 

In actions for debts of the wife before or 
during coverture, how huſband and 
wite are to be arreſted 327 


* Vid. London. 


Huſband ſelſed in right of wife, may dif- 
Un. n 2 53 
3 F Huſband 
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Huſband alone may replevy. and avow 
tor cattle taken before marriage, u hich 
belong to the v ite page 37 

For rent due to the huſband aud 3125 
the huſband alone may avow ib, 

Hutbands feiled in right of their wives 
holding over atter the determination 
of the ir eſtates are tre:patlers 15. 

In u bat caſes they ſhall ;oin in an action 
ot treipafs 434 

Wite cannot give permiſſion to take the 
good: of her huſband 413 

If the huſband diſcontinues lands of ihe 
wite, ſhe or her heirs may have an ac- 
tion of ejectment- alter his death 

413 

It the wife aliens land which comes 
from the buſband, his hor may after 
her death, mainta.n «Geciment for 


_ them 43 
How baron and feme ſnould declare in 
ejeetmeat 449 
How tar feme covert may deviſe 4.6 
Feme covert having a icpatate wainte— 
nance may be a bankri pt 551 


A feme fcic trader who commits an act 
ot bankruptcy „ cannot be made a 


bankrii pt atier Ne $4545 rries ih. 
Carrot be viimmelles for ur againſt cac! 
other G 749 


A feme covert trading {: »2:ately may by 

the cuſtom of London be 2 bankrupt 
551 

Baron and feme may join in trover tor 

goods Which were the wite's before 
Marktlage £9 


» T7 
Trover u lie SA nꝛſt doth tor a ecaver- 
ton by the wite 58 
How to declare againſt them in truve 
Bankrupt in a fe cone! comniſſon eonno 
be a wit nc! 10g Ui 15 ne las paid The = 
teen ſhillings in the pound 572 


Vid. Declaraticn. 
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VE inrolicd within ix mouths 431 
Bru fard. 


Vid. Marriage. 

If the marriage is not rightiy celebrate 
according tothe marnace art 26 f. 2. 
c. 35+ iT 1 Void, and the luc Dana 

401 
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he inability of the huſbatid may be 
good evidence to baſtardige the iſſue 
page 483 

Though a man has been d.vorced cagſa 
rigiditatis, if he marries again, and 
has iſfue, thev ſhall not be baſtards 18. 
Proof of want of accels ſhall baſtardize 
th: iſſue tb. 
It a divorce à menſz et toro takes place, 
the children born during that period 
ſhall be held to be baſtards 484 
The wife (hal! not de admitted as a wit- 
neſs to prove want of acceſs, and fo 
batardize the Hue 485 
How long the iſſue may be born after 
the death of the huſband to be held 
legitimate th, 
Parents may battardize their iſſue born 
before marriage, but not thote born 
after | 486 


Bill in C hancery. 


If filed before fix years expired, ſhall 
revent the ſtatute of limitations 153 


Bill; of Exchange and Promiſſory Votes. 
What bills or notes are of a negotiable 


nature 24 
What are void and not negotiable 25 
Need not exprets to be for value receiv- 

ed 27 
Any alteration of a bill of exchange in a 

material part, {hall avoid it 28 
Who may indorſe bills or notes 29 
Buls of exchange payable to two, both 

malt indorie 30 
In what caſe a bankrupt may indorſe a 

bill oi exchange 30 
In whm manner the indorſement is to 

be mage ib, 
Iiow notes under 51. are to be made and 

nGoried 28 
Effect of indoriement in blank 20 
No bill or nate can be indorſed for part 

of the f11: 31 


Bill of exchange or promiſſory note, 
cannat be indorſed over r atter the time 


't = Au 22 
Of tlie n ture anch ef: of indorſement 
33 


TFN 


ect where the indorſement is to the 
3 only, and when to order 33 
In what order the ſeveral parties on a 


bill or note are chargeable 24 
Bow the indorice mult jae ih. 
What 


OF THE PRINCIPAL MATTERS. 


What he muſt prove at tha trial page 36 
Bills payable to fictitious payee when re- 


coverable 
Bills or notes in what caſes impeachable 
on the ground of illegality 37 
No perivn chargeable through the me- 
dium of a bill of exchange, unicls his 


name appears on it 3 
Bills payable to bearer recoverable under 
- every circumllance 40 


Pay ment of a bill which the owner had 
loſt is good only when paid in the fair 
courle of trade 40 

What is a good acceptance of a bill of 
exchange 41 

What an abſolute and what a conditional 


acceptance 42 
The holder of a bill muſt take the ac- 
ceptance to be ablolute or conditional 


when the bill is tendered 41 
Who only can accept 43 
Bill may be accepted in part 44 


Acceptance need not be on the bill 15. 


Bill may be accepted at any time 45 
Acceptor never can aver the want of 


conſideration 46 
Acceptor liable to the drawer on his ac- 
ce ptance ib, 


Acceptor of a bill of exchange only diſ- 
charged by expreſs words, or ag 
paying the bill 

What ſhall amount to an expreſs dil. 


charge 47 
How the acceptance may be diſcharged 
48, 49 


Bill of exchange ſhould not be paid till 
due 4 
Of the proteit of foreign and inland bills 
ih, 
In what cafes the drawer is intitled to 
damages and coſts againit payee 80 
Where acceptance is refuled of a biil of 
exchange, an action lies immediately 
againſt the drawer 4 
When a bill ought to be proteſted 75, 
Notice to the drawer of the non- -accept-— 
ance of a bill of exchange, where 
draw has no effects of the drawer in 
his hands ib, 
Proteſt may be on a copy 92 
When a bill is not to be proteſted 25. 
Proteſt not ſutlicient evidence without 
the bill 63 
Proteſt of ivland bills of exchange not 
neceſſary when they are payable atter 
hight 63 
Piyment by bill of exchange is a good 


diſcharge of a debt under ſtat. of Ann. 
page 
Caſes of laches of the holders of bills, in 
what caſes liable 54 
When bills thould be tendered for pay- 
ment or acceptance 5 5 
After laches in the holder, a promiſe to 
pay the bill by the tndories or accept- 
or is void, if he did not know of the 
laches 95 
How circumſtances may excuſe notice 
$7, 53 
What ſhall be good notice of nou-pay- 
ment 58 
How tar uſage ſhail excuſe the laches of 
the holder of the bill 59 
Bills payable to the exciſe, have fix days 
longer allowed than others 69 
Bills payable to bearer, in what caſes the 
lots ſhall fall on the holder 61 
Ot joint and ſeveral bills and notes, _— 
they are ſuable 
Money paid by a bankrupt on a bull of 
exchange after a ſecret act of bank- 


ruptcy, is good 119 
In declaring on bills of exchange and 
notes, the e day i is material 136 
How to declare againſt the acceptor of a 
bill of exchange ib, 
Statute gf limitations a bar againſt bills 
ot exchange 148 


In writs of enqui ry in actions on pro- 
miſſorę notes, what is to be proved 180 
In aſlumpſit on a joint note, one defend- 
nt may avail himiclt of a mimomer 


of the other 108 
Judgment on bills of exchange and notes 
reterred to a maſter 170 
Deht will not he again the acceptor ot 
a bill ot ex Ac! nee 17 73 
Note pavable bs ioftallments, when it 
may be ſued 205 


Bills of ex CRange which have fome time 
to run, are diſch = under the inſol- 
vent acts 245 

Trover wilt lie for a bill of exchange 543 

Ifow far drawing 1 redrau ing tulls of 
exchange will make a man a trader 


within the bankrupt laws 547 
Ford. | 

A bond may be pleaded in bar to an ac- 

tion on imple contract 167 

What bonds are good in law 173 

Wat parties only can make a good bond 

174 

3F2 What 
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What ſhall be deemed dureſs, ſo as to 
avoid a bond page 174 
What bonds are void in their creation 
| 176 
For uſurious bonds, fee U/zry. 8 
For bonds given tor tale of offices; ſce 
Offices. 
For hmoniacal bonds, fee Simorny. 
Wh t bonds are void for a conticeration 


matium in ſe 192 
Bonds given as prammia pudicitiar, ate 
O00 in law 16. 


Vid. Trade, Marriage, Evidence. 
Fonds limiting the exerciſe of any legal 
powers, ate void 185 
Bonds given for money lent to be apphi- 
ed to illegal uies ate good 183 
Alter if given for a delt ariüng from an 
illegal tranſaction between the partics 
then lves id. 
Bunds conditioning for the performance 
of aa 2greeient hid is Contrary t& 
law are void 13. 
M lat bonds are good or void where the 
condition is im poſltole 186 
The extent of the bond as to perſons or 
things limited to the condition 198 
Either heir or executor niay be ſued on 
a bond 0 199 
Mien money is to be pid on a bond at 
c. Klient tines, u hen it can be ſued 


205 
An acminifiritor is faule in the boi. 
given to the odinaty 200 


In debt on fimple contract, the plaintiff 
Ine ICCOVET le thau be deines for 
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How to declare in debt on finiple con- 
tract 


* 

49. 

Declaration on a bond ſlould ſtate it to 
be by decd under teal 20 


L<lat#ion dn a bend ſhoutd conclude 
with a profert . ib, 
If the decd is loſt, the plaintiff may de- 
chre ſpcci -H is, 
How a breach is to be aſſigned in de t 
on 2 bond th, 
Where a particular breach necd not be 
aſſi gned 208 
Where a bor dis pryable by inſtallments, 


how the plaintift may ſue 210 
How a breacu is to alligned on a bond 
in the disjuncuve ib, 


When abend is dated at a ceitin place, 


it muſt be menticacd in the Ceela a- 
tion 16. 


AN INDEX 


. * 
The court will not change the venne in 
debt, except under particular circum- 


ſtances page 21 
How to declare on a bond againſt the 
obligor or his heir 216 
How the heir ſhall diſcharge himſelf 
IDs 
How an executor or adminiſtrator ſhould 
declare ayainlt the heir 217 
How to declare againſt an executor or 
adminiſtrator ts. 
How they are to declare 218 
How to declare on a bond to a feme be- 
fore mærriage 21 


No parol averment varying the condition 
of the bond ſhall be admitted to be 


pleaded 221 
Alter if a matter in writing ' ibs 
low far delivery is eſſential to a bond ſo 
as to avoid it by pleading 222 


Def ndant may plead that the nominal 
_ oblivee of the bond is but truſtee for 


atrother iO, 
So he may plead that the condition is 
contrary to law 223 


Under what circumſtances the defendant 
may plead non , factum to a bond 16. 
How rature or non-delivery thall avoid a 


bond 2 
How /oiwit ad alem is to be pieaded to 
debt on a bond 22 
How payment is to be pleaded under 

ſtat. 4 & 5 Ann. c. 10. 16. 
Tender and tetutal car not be pleaded 
under this ſtat. ibs 


If no wmitereſt has been paid on a bond 
for 20 years, it mall be pretumed to 


be titishned 125 
This preſumption is to be taken ſtrictiy 
againic the obligor ib. 
How accord and ſatisfaction is to be 
pleaded to debt on a bond 229 
Ou bend is not pleadable in bar of anv- 
tier 230 
What pleas only are good to a bond of 
NnNGemnity 174 


Bait bonds cannot be pleaded as a ſet- off 
a gaint bonds for payment of money 
aviuuutely | 239 

Fxcept when aſſigned to plaintiff th, 

What thall amount to a releate of a bond, 


and ho it is to be pleaded 243 
Of joint and ſevets bonds 245 
How the heir mutt plead riens per deſcent 

to debt on a bo. d 247 

la 


OF THE PRINCIPAL MATTERS. 


In debt on a bond the ſubſcribing wit- 
neſs muſt prove the execution p. 257 
What are the exceptions to this 258 
If a witneſs den'es the execution of a 
bond, how it may be proved 258 
How one may execute a bond for him- 
ſelf and his partner 258 
How the execution of old deeds muſi be 
pioved 259 
In what bonds payment of principal, in- 
tereſt, and coſts ſhall be good under 
ſtat. 4 © 5 Ann. c. 16 264 
Bonds payable by inſtallments are within 
the ſtat. ib. 
Of bonds for performance of covenants 
27 

Difference of ſuch bonds where the pe— 
nalty is part of the agreement, and 


where 1t 1s only zz terrorem ih, 
How bieach is to be aſſigned on ſuch 
bond under H. 8.9. V. 3 281 


Vid. Declaration and Pleading. 


How the ſheriff is to take a replevin bond 
318 

Trover will lie for a bond 3. 
An arbitration bond is a good petition- 
ing creditors debt whereon to ground 


a commiſſion of bankruptcy 16. 
In trover for a bond the declaration need 
not ſet out the date ib, 
Book. 
Shop-book of a tradeſman not evidence 
after the year | 141 
Where admithble ib. 
In what caſes not admiſſible evidence 
| 142 
Where a man may uſe his book of ac- 
counts in evidence ib, 
A man's own book of accounts is not 
evidence for kim 142 
Books of third perſons how far evidence 
ER | 774 
How far a man's own 775 
Daily book of the clerk of the papers ot 
Newgate is good evideuce 767 
Breach, 


The breach in the declaration ſhou'd 
tollow the undertaking 134 


Broker. 
In what caſes he may have a ſet-off of 
gocds the property of others 239, 40 


% 


Bridges. 


In indictments for repairing bridges, the 
inhabitauts of the county may be wit- 
neſſes 712 

Burglary. 


Perſons having the ſtatute reward for 
app:chending burglars, may be wit- 
nefles 712 

Nye lau. 

Penalties under bye-laws are recoverable 
in aſſuwplir 7 

A bye-la ordering impriſonment for 
non-payment of an aſſeſſment is con- 
trary to magna charta, and xn actien 
of falſe impritonment hes by a perſon 
impriſoned unter it 053 IO 


Vid. Corparaticns: 


Co 
CARRIER 
May maintain trover for goods commit- 
ted to him to carry 677 


If a carrier takes out part of what is 
committed to him to carry, it is a con- 
verſion of the whole 581 

Carriers are liable to all loſſes of goods, 
except ſuch as ariſe from the act of 
God, the king's enemies, or the ne- 
elect or the fault of the owner 619 

How tar the act of God thall diicharge a 
carrier tb, 

Who ſhall be deemed the king's ene- 
mics, ſo as to diicharg? the carrier 


620 


How far the act of the owner of the 
goods themiclves fhall diſcharge the 


carrier 7 Way 
He is liable in the caſe of every other lois 
| 16. 


How far a carrier ſhall be charged by a 
general acceptance, and diſcharged by 


a ſpecial one ib, 
Carrier is only liable as far as he is paid 
622 

Notice in the newſpaper ſhall amount to 
a ipecial acceptance 16. 
A * en to a carinei's ſervant is a de- 
livery to the carrier himſelf ib. 
A ſtage-coachman is not a carrier within 
the cuſtom ib. 
For goods loſt on board ſhip, the maſter 
or owners are liable 623 

3 F 3 Carriers 


ent I — — 


Carriers are bound to deliver gu to 
the perſons to whom directe 623 
The perions muſt be carriers, = the 
loſs happen in the way of the buſineis 
623 

All perſons carrying for hire are carriers 


within the cuſtom 624 
Hackney-coachmen are not carriers 15. 
Neither is the poſtmaiter-gener: al 75. 


The declaration againſt a carrier for 
goods loſt need not ſtate the tum he 
was to receive tor the carriage, but 
only that he was to receive realunadle 


hire 652 
In au action again ik a carrier, what the 
plaintiff mutt prove 658 


Verdict for 2 carrier evidence of the de. 


livery of goods 738 
Caſe. 

Treſpaſs on the cate, for what it lies 

100 

Lies for any negle& or culpable omiſllon 

1D. 

But in ſuch caſe there muſt be a duty on 

the party £99 


Folly and want of due care is a ground 
for this action ih, 
But where the action ari iter from the 
plaintift*s own neglect or folly, the ac- 
tion will not lie £39 
For the depriving 2 perſon of a right 
which is common to all the king's 
ſubjects, an action will not lie without 
ſpecial injury Coo 
Fa. Sber iff, Taft ee of 2 , 
Carr:: Ory Inu ukeefers Ba | 


* 
Attorn CY, 


Riſcue, Re. — 7 Comp 1.07s Lajement, 
Nuijance. 
Certificate. 


The judge may certify in actions againſt 
exciſe officers 3908 
How the judge ſhall certiſy in caſes of 
treipais 424 
Of the commiſſioners for ſtut ing the army 
accounts, is god evidence. 767 


Charitable Uſes. 


Bonds given to pay money tor charitable 
uſes on prefentation to a living are not 
fim niacal 181 

Deviſes to chacitable uſes may be good 
as appointments 477 

What reſtrictions are put on deviſes to 

char table ules by ſtat, 9 Geo, 2. c. 30. 


477 


AN INDEX 


Chancery. 
Bill in chancery how far it is evidence 
: f page 751 
How far the anſwer is 752 


Charter, Vid. C orporation. 


Choſe 11 Afton. 


Inſtruments conveying a choſe in action 
may be recoyered by trover 542 


Church garden. 


May juſtiſy an aflault. for turning a diſ- 
orderly perſon out of church 31 
Shall have double coſts in actions —_ 

them which are diſcoatinued, or the 
plaintifi is nonſuit 325 
May maintain tre: pa's for taking goods 
of the church 403 
May proesed in a fait after their year ig- 
expircd 16. 
Churchwardens, if they are elected hy 
the pati, mult ſhew a ſpecial cuſtom 
03 
Churchwardens and overſeers of the 
poor ſhall have double coſts in actions 
oi treipats 426 
How an cjectment may be maintained 
for a church 428 


Church-Yard. 


Son aſſault demeſue is not a ſufficient juſ- 
Uncation to an afſault in a church-vard 
316 

Clerk, 


Where a clerk had embezzled notes and 
money of his miatter*s, they may be re- 
covered where paſted to another under 


an illegal tranfaction 6 
Bond for his ſervice how far recoverable 
199 

Commiſſion. 


Of bankrupt how proved at a trial at law 
565 
CommiſtFoners 
Appointed by act of parliament to ſettle 
any claims for the ſums bv them 
awarded to be due, aflumplit will lie 7 
Commiſmoners to examine witnetles cut 
of chancery may maintain aſſumpſit 
tor their ſces 


Common. 


A queſtion on a right of common can- 
not be tried in an action of aſſumptit 
tor 


OF THE PRINCIPAL MATTERS, 


for money paid on a ſuppoſed treſpaſs 
on the common page 98 
In what cates a commoner may diltrain 
the lord's cattle 301 
In what calcs thoſe of another commoner 
ib, 
And in what cafes the cattle of a ſtranger 
ib, 

How preſcription for cattle levant and 
couchant is to he pleaded 156. 
Commoner mu! in his avowry ſhew a 
good and lau ful preſeription, and fet 
our the whole of 1t 302 
Commoner mutt prove the whole pre- 
ſcription as hid 302 
Where common lands are apnnally di— 
vided among the pariſhioners, each 
may wain ain trover tor the part Al- 
lotted to them 403 
How the lord may approve the common 
under the itatute of Wrrton 414 
For what kind of common ejectment 
will lie 428 
Treſpaſs on the caſe lies by a commoner 
for be ug deprived of the benefit of 
his common 641 
Wuül not us for a ſmall injury ih, 
Cate will lie againlt the lord for over- 
ſtocking the common with cones, to 
that the commoners cannot enjoy their 
common tam amplio modo ib, 
How a commoner thould declare for an 


injury to his common 652 
How declare again the lord 10. 


What a commoner may plead to an ac- 
tion tor incroaching on the common 
th, 

In actions for ſurcharge of a common, 
plaintiff need not ſhew that he turned 
any in on It 659 

Lid. Preſcription. 

Commaners, how far they can be wit- 


neſles for one another 705 


Company. 


A member of any public company is ſub- 
ject to its bye-laws, and all claims 
under ſuch bye-law are recoverable in 
aflumpfit ' ; 7 


4 
Condemmation. 


Goods condemned by a magiſtrate or 
court having competent jurildiction, 
cannot be 1 2 

If goods have been legally condemned, 
though that is afterwards reverſed on 


Ho an action ſor conſpiracy differs fi om 


appeal, yet the firſt ſentence ſhews 
probable cauſe ſuſticient to bar an ac- 
tion for malicious proſecution for the 
firſt ſeizing page 529 

Trover will not lie for goods winch have 
been condemned by a court of com- 
petent juriſdiction, though a foreign 
One 543 

But it will lie where goods have been 
condemned by cunrts of limited juriſ- 
diction, to try it tach courts have not 
exceeded their jurifdict on ib, 

Where goods are condemned in the ex- 
chequer the property is altered, fo 
that trover cannot be maintained for 
this 577 

Coney. 

Treſpaſs will lie for enteriag a perſon's 
clote and killing ais comes 404 

Caſe will he by a cormoner againſt the 
rd for overiioxking the common 
with cones, and deſtroying the com- 
mon 641 

Put the lord may put conies on the com- 
mon, and the commoner cannot de— 
ſtroy them, and fill up their burrows 

ib, 
Conjideration. 

Where illegal, either wholly or in part, 
will not ſupport aſſumpfit 88 

When the conſideration is fraudulent, 
aſſumpſit will not lie 93 

Nor where it ariſes from an unconſcien- 
tious demand 94 

Nor where it is frivolous or groundleis, 
or a nudum pactum ibs 

Obligee may plead that the confidera- 
tion of a bond was contrary to law 

223 
Confirnment, 

If goods are coniigned to a creditor, the 
indorſement of the bill ot lading con- 
veys a property to the conſignor 54 

How iar the confignment to a factor 
conveys a property ib. 

How tar conſigumeuts to other perſons 

544 

be 


ib, 


In what caſes goods configned may 
ſtopped ill tranſitu 


Conſpiracy. 
In what cafes an action of conſpiracy will 
le $30 


an indictment 
3F4 


ih, 


How 


nature of a confpiracy page 531 
In an information for a conſpiracy the 
fat of meeting and conſpiring need 
not be proved ib, 


Confable. 


In an action of aſſault againſt a conſtable, 
be may traverie the place 319 
A perſon cannot be impriſoned for not 
taking on himfelf the office of con- 
ſtable without a previous indictment 
233 

Actions again conſtables are to be com- 
menced within fix nionths atter the 


injury done 3 8 
From what time the fix months are to 
be reckoned ih, 


How to plead and juſtify under ſat. 21 
Fac. I 16. 
The privileges given to conſtables are 
confined to cafes while acting in the 
execution of their office 340 
So it 1s only white acting in obedience ot 
their warrants 
So it only extends to torts 16. 
Conſtables are not liable for executing a 
J :ſtice's warrant, though the juſtice 
wants juriſdiction, under ſtat. 24 Geo. 
2. 4. 24 294 
Conſtable miiſt act within his diſtrict, or 
he is liable to an action of treſpaſs 
294 

May plead the general iſſue, and give 
the ſpecia! mutter in evidence 416 
Shall have double coſts in tretpaſs 425 

Car lemi. 
A magiſtrate may commit for any con- 


tempt ſhewn to hin while mexccu— 
tion ot his ofhce 


33+ 
Contract. 
What contracts are good in the cafes of 
ſales 11 
n what caſes the thing ſold muſt be re- 
turned 4 
When the price of things ſold and de- 
livered can be recovered 13 
4 What contracts are good under the ſta- 
159 tute of frauds 13 


| When en refs diſſent appears, the law 
| will not raiſe an implied contract to 
U ſupport aſſumpfit 86 
Where a contract onſiſts of many parts, 
the pertranee of each part will ſup- 
port an action 129 


. 


AN INDEX 


How from an action on the caſe in the 


Where there is a ſpecial contract or 
azrcement, the plaintiff mult declare 


on it page 130 
Lid Audion. | 
Connſee. 


Conuſee under an elegit cannot diſtrain 
or avow in replevin under itat. 32 H. 
8. c. 37. 358 

Conveyances. 


For what conveyances or ſales are void 
under ſtar. 13 Elrz. oy 


— 7 * * 
1d. Saler. 
Conv, tion, 


Money levied under an illegal conviction 
may be recovered back in aſſumpſit 6 


'S 9parce ers - 


Should join in avowry 374 
Should join in actions of treſpals gog 
May join in ejectment 168 
Copy. 

Where a copy of a note is good evidence 
| 144 

Copies of records how given in evidence 
| 747 


Sworn copies ho given in evidence 748 
How othce cores 15. 
Copies a nee of things where the 
original is Loft 782 
Or in the hands of the oppoſite party 
i”, 


Or of things of public nature 783 


Copy hold. 


Surrenderee of a copyh-ad may maintain 
an action of covenant 294 


Vid. Finc. 


An avowrv by a copyholder for rent 
may be gene:al without ſtating a title 
358 

Execntors and adminiſtrators of ten ent 
in tee, tal, or for lite cannot diſtrain 
tor rent due of copyhold lands 359 
How ta preſcribe tor common againtt 
the lord or a ſtranger 304 
Copyholder is hable to treſpatis for cut— 
ting trees for houte-bote, hedge- bote, 
or hay-hote 394 
In what cales CP) holder or his leflee 
mav maintain ezectment 441 
How far admittance in ſuch caſes is ne- 
cellary to be proved : ib, 
Admittance 


OF THE PRINCIPAL MATTERS. 


Admittance of tenant for life is an ad- 
miſſion of him in remainder page 441 
No complete title veſts till admittance 76, 
When {urrenderece is admitted, the ad- 
mittance ſhall relate to the time of the 
ſurrender ib. 
The decl iration in ejectment by a copy- 
holder, what it ſhould ſtate 448 
Ejectment for copyhold lands of ancient 
demeſne ſhall be tried in the king's 
Courts 454 
Deviſes of copyhold lands not within the 
ſtatute of wills, 32 I. 8. 467 


cer. Je *Coroner. 


Depoſitions taken before the coroner are 
good evidence, if the witneſs is dead 
709 

Corporat: ons. 
Sole or aggregate may maintain an ac- 
tion of ejectment 675 
The amotion of a corporator muſt be by 


perſons having authority 6706 
What are good cautes of amotion 35. 
What are inſutficient 677 
How far nonfea{ance is ſuſſicient 679 


How the corporation jhould proceed in 
removing a corporator 680 
The party ſhould have notice what cor- 
porate elections ate good, and what 
void 658 
What perſons are ineligible 15 
What irregularity ſhall avoid an election 
689 

Conſtructions on different charters 10. 
What elections under bye-laws are good 
| 694 

What elections are void for being before 
improper ofhcers „ 
What for matter ſubſequent ib. 


Cofes 

In what caſe a jndge may deprive the 
plaintiff of coſts in affumpfit 17! 
Colts of a nonſuit are recoverable in debt 
175 197 
In actions of aſſault where the damages 
are under forty ſhillings, the plaintiff 
ſhail have no more colts than damages 
| 312 

What ſhall give full coſts 31 
In what cafes of aſſault the defendant 
ſhall have his coſts 314 
Coſts in an action of falſe impriſonment 
341 

iſt, In replewin. 

It the plaintiff in replevin is barred, the 
defendant ſhall have his coſts 573 


This ſhall extend to avowries for amerce. 
ments and heriots, &c. page 573 
But in caſe of noniuit there ſhall be na 
coſts ib, 
Nor where the avowry is for a nomine 
pena ſhall there be coſts 376 
If there are ſeveral defendants in reple- 
vin, and one is acquitted, he ſhall not 
have his coſts 378 
2dly, J. treſpaſt, 
Coſts were firſt given by the ſtatute of 
Gloneefler 421 
Stat. 43 Elz. takes away coſts where 
the damages are under forty il illings 
ib, 
Stat. 22 & 23 Car. 2. c. 9. extends only 
to treipais guare clanſum fregit 422 
In treipais de bonis aſportatis there ſhall 
always be tull coſts ib, 
Where the freehold could not come in 
queſtion, a certificate is not neceſſary 
| ib, 
But where the freehold conld come in 
queſtion, and damages under forty 
ſhillings, there ſhall be no more colts 
withoat a certificate | id. 
Where there are two counts in treſpaſs, 
and one is de bonis aſportatis and a ge- 
neral verdict, there all be full coſts 
In what caſes the addition of ſpecial da- 
mages ſhal: give full coſts 19. 
In cauſes removed from the inferior 
courts, full colts are always given 424 
On writs of inquiry plaintiff ſhall al- 
ways have his full colts 19. 
In cates of treſpaſs by apprentices or in- 
terior tradeimen, plaintiff ſhall have 
full coſts under ſtat. 4 & 5 V. NM. c. 
3% | i. 
Who is an inferior tradeſman under th 
ſtatute ih, 
Where the judge certifies the treſpaſs to 
be wiltul and malicious, the plaintiff 
ſhall have full coſts by ſtat. 8 & 9 /. 
3. c. 11. ib, 
At what time the judge muſt give his 
certificate ih, 
Defendant in treſpaſs ſhall have his coſts 
i he has a verdict, or the plaintiff is 
nontuited 425 


In treipaſs againſt ſeveral, if one is ac- 
quitted, he ſhall have his full coſts, 
unleſs the judge certifies that there 
was good cauſe for making him a de- 
fendant 5 

In 


: tes... J v4 "I 9 
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* 


In actions of treſpaſs againſt juſtices of 
peate, or their ofticers, they ſhall have 
double coſts page 425 

To what cates the ſtatute giving double 
coits extends 426 

Extends to churchwardens and overſcers 
of the poor 73. 

How coits of- a cauſe referred at N/ 
Prins are to abide the event ib, 

dly, In eject mciits 

if the leflor of the plaintiff is an infant 
or abroad, proceedings will be ſtayed 
till ſecurity given for coſts 492 


If there are ſeveral defendants and the 


plaiatift is nonſuited, he may pay the 
coſts to wWhi h he pls aſes 493 

In what cafes plaintiff ſhall be allowed 
to bring a ſeeond cjectment without 
payment of cos 494 

Achly, I. Sanger. 

Under flat. 21 Fac. 1. c. 16. in actions 
of flander, it the damages are under 
forty ſhillings, plaintiff ſhal} have no 
wore coits than damages 823 

But the jury may give full coſts 523 

The fta:ute does not extend to caics 
where the words are not themſelves 
actionable, but the conlequential Ca- 
mages is the gilt of the actiaa 25. 

Though ſpecial damage is laid, if the 
words are actionable, and damages 
under forty ſliillings, there ſhall be na 
more colts =o 

Where another offence is coupled with 
an action for words, there ſhall be full 


Colts 524 
Defendant ſhall have full coſts in Nander 
is, 


sthly, Ii trover. N 

It there are many defendants in trover, 
and one is acquitted, he ſhall not have 
his coſts | 597 

Gthly, [n ca/c. 

For reſcous of a diſtreſs treble coſts are 
given by ſtat. 2 1. M. c. 5. Co 


Counſel, 


How they may give evidence againſt 


their client 717 
Countermand. 

Defendant cannot plead that he counter- 
manded luis prone in aa action ot 
aſſumplit 146 

Court. 
V. here an inferior conrt gives judgment 


AN INDEX 


in a caſe, where from the limits of ity 
jurifdiction the merits could not be 
tried, affumpfit will lie for the money 
to adjudged page 6 
Where an attorney's buſineſs has been 
done in an inferior court, he nced not 
deliver a bill 
The ſentence of foreign courts of jule 
rice, in what caſes conclulive evidence 
14 
Proceſs ſued out of an inferior court all 
prevent the ſtatute of limitation 153 
Debt will lie on a judgment of the ſupe- 


rior court 196 
Or of a foreign court 197 
So alto will attumphlit 16. 
So either will lie tor a ſym recovered in 

a court baron ib. 


Where a perton has been arreſted hy 
proceſs out of a court not having juriſ- 
diction, falle impriſonment will lie 
againſt the plaiatiff in that action 330 

So where it exceeds its juriſdiction 331 

So where it has juriſdiction but the pro- 
ceedings are irregular 332 

How the defendant is to juſtity under 
proceſs of a court of limited juriſdic- 
tiou 336 

Every manor has of common right a 
court baron annexed to it, ſe that to 
claim it by preſcription is bad 365 

It cannot be ſevered trom the manor fo 
as to be ia different hands th, 


Vid. Fine and Amercement and Preſerip» 


tions 


Proceſs out of a court not having juriſ- 
diction ſhall not juſtuy the officer in an 
action of treipats 391 

: 27. 

Every perton applying to courts of li- 
mited juriidiction thouid know the 
extent of them, or they are not juſtifi- 


ed in treipaſs 398 
How the juriſdictions of courts are lint- 
ed 399 


How an officer or party are to juſtity- 
under a court of limited juriſdiction 


411 
In what caſes in trover things may be 
brought into court 596 
How far the proccedings in the eccle- 
ſiaſtical court are evidence 758 
Sentence of other courts good evidence 
How they are to be given in l. 
702 


Rolls 


OF THE PRINCIPAL MATTERS, 


Rolls of a court baron are good evidence 
page 703 
Courteſy. 
A voluntary courteſy will not * 
aſſumpſit 
What ſhall be deemed a voluntary cour- 
tely 


What ſhall not be deemed fo 88 
Covenant 
Lies on an indenture or deed poll 266 
Different kinds oi covenant ib, 
How covenants may be created 267 
What words make a covenant ib. 
Difference of covenants in deed and law 
ib. 
Covenant may lie on a recital of a deed 
| 208 
Covenant referring to another inſtrument 
ſhall be ruled by it ib, 
What covenants are void 269 


Covenants are to be conſtrued according 
to their {pirit 270 

Are to be taken moſt ſtrongly 5 
the covenantor 271 

The extent of covenants is to be limited 
to the words in point of time, perſons, 


and duty 5. 
Expreſs covenants qualify thoſe in law 
273 

How breach of covenant can only be 
committed ib, 
Covenant to pay rent, how far it binds 
273 


Covenant for quiet enjoyment, to what 
it extends is. 
Who may commit a breach 278 
Covenant to ſave harmleſs, how it ſhall 

be broken 276 
Covenant not to alien or aſſign, to what 

it ſhall extend 70, 


Not diſcharged by leſſor's entry or licence. 


given 277 
Covenant for repairs how conſtrued 277 
Covenant for further aſſurance, how to 
be made 278 
Covenant to pay taxes, how conſtrued 
th, 

Not to plough meadow, to what it ex- 
tends- 22 724 A N. la. 279 
Covenant ſecured by penalty. Vd. Pe- 
nalty. 280 
Bonds for performance of covenants, 


Did. Bond. 16. 


Covenants mutual and independent, how 


to be ſued 281 


Covenants dependent, how ge 292 
What covenants thall be deemed depen- 
dent or not 283 
When an action lies on mntual covenants 
and to be periormed at the ſame time 
284 
Covenant lies for a misfeaſance, and not 
for a nonfeaſance 285 
Action lies on covenants in law, though 
there is no act cauſing a breach - 256 
On what things only a breach of cove- 
nant is aſſignable 15. 
At what time only it can be committed 
287 
How joint and ſeveral covenants are to 
be conſtrued 10. 
For covenant, againſt aſſignee and heir, 


Vid. Aſignee and Heir. 


Who muſt take advantage of a covenant 


293 

How breach is to be aſſigned on covenants 
in the alternative, or depending on a 
contingency 300 


Vid. Declaration and Plradings. 


Cranage and Iharfage. 


Cranage and wharfage recoverable in 
aſſumpſit, under v Chat ä 


Crop. Le PG > þ 
Cuſtom as to it 386 
Cuftom. 


- Sums claimed by the cuſtom of the ma-. 


nor mult be reaſonable 37 
Such cannot be claimed from a * 
10. 

Cuſtom that tenants may have their way- 
going crops, and leave them on the 
premiſes is good 386 
If a cuſtom is relied on or pleaded, the 
whole of it ſhould be ſet out ib. 
One cuitom cannot be pleaded againtt 
another without a traveric, but a qua- 
litication of the firſt may be pleaded 


313 
Cuftoms, 


Aſſumpſit will lie for petty cuſtoms 8 
Vid. Exciſe. 

Steward of a manor admitted to prove a 

cuſtom 715 


D. 


AN INDEX 


D. 


DAMAGES, 


The plaintiff in aſſumpſit may recover 
leſs damages than he lays in his de- 
claration, but cannot recover more 

age 1 

The jury may give leſs FT. — E 
are proved the 

Damages cannot be taken advantage of 
by a ſet off 238 

The jury in debt on a bond may give 
damages beyond the penalty 262 

The damages in covenant for not re- 
pairing, what they ſhould be 310 

How far a recovery of damages in a 
former action of aſſault is a good plea 
in bar 319 

Plaintiff in actions of aſſault can recover 

but fingle damages 321 

The court may in the caſe of maihem 
mcreaſe the damages on a view 322 

What in ſuch caſe mult appear to the 
court 19, 

If the plaintiff in replevin be barred, the 
defendant ſhall have his damages and 
coſts by ſtat. 21 H. 8. c. 19. 76 

To what caſes this extends ib, 

Where detendant ſhall have damages 
where the plaintiff is nonſuite before 
iſſue * ih, 

Where after 376 

Vid. Cofis in Replevin. 

The plaintiff in treſpaſs can recover no 
niore damages than he has laid in his 
declaration, though he may for da- 
mages and cofts together 420 

In joint actions of treſpaſs the jury can- 
not fever the damages ib, 

But where the defendauts fever in their 
picas, they may ids 

In what cafes plaintiff ſhall have no mare 
coſts than damages 


Vid. Coffs. 


If general damages are given in ſlander, 
and any of the counts are bad, in what 
caſes judgment ſhall be arreſted, and 
in what a venire facias de novo granted 

$23 

The court will not grant a new trial in 
malicious proſecution for excethve da- 
mages 637 

The jury cannot ſever the damages 

where the action is againſt ſeveral 16. 


— 


The judgment in trover can only be for 
damages, not that plaintiff ſhall have 
his goods again page 597 
cat. jury cannot aſſeſs damages and colts 

together to more than the damages 
laid in the declaration ib, 

In an action againſt a ſheriff for a falſe 
return, the jury may give the whole 
debt in damages 603 


Damage Feaſant. 
How a diftrets for damage feaſant may 


be taken 300 
How the party may tender amends ib. 
* id, Common. 

In avowry for damage feaſant, if the 


plaintiff is nonſuitcd, defendant ſhall 
have his cots, Sc. by wiit of inquiry 
376 

Treſpaſs lies for things damage feaſant 
86 

If a diſtreſs has been taken, treſpaſs will 
not lie, even though the diſtreſs eſ- 


capes 387 
Alter if it dies in pound ib, 
Debt. 

Debt for what it lies 172 

On what ſimple contracts it will not le 
ib, 

On what ſpecial contracts it will he 18. 


Vid. Bond, Judgment, Amercement, Sc. 


Decett. 


Money obtained by deceit is recoverable 
in aſſumpſit 21 


Declaration. 


1ſt, In aſſumf/it. 
Where the declaration in aſſumpſit ſhould 
aver performance 139 
Where notice and requeſt ſhould be 
averred ib, 
Not neceſſary in declaring on a note of 
hand 131 
Where the day and place ſhould be ſtat- 
ed in the declaration 132 
How far plaintiffs right ſhould be ſhean 
in the declaration ib. 
Where performance is averred, how it 
ſhould be ſhewn to be pertor med 133 
Declaration ſhould ſhew for what the 


debt accrued 1 
How the declaration ſhould be 
money lent and adyanced ih, 


The 


OF THE PRINCIPAL MATTERS. 


The breach affigned ſhould follow the How executors or adminiſtrators are fo 


undertaking page 134 declare 218 
How to declare on a delivery en a day How the declaration is to be againſt ba- 
certain th, ron and feme 219 


How to declare on a ſtatute 34 How by or againſt an aſſignee 220 
The day laid in the declaration is not zdly, In covenant. 


material 135 The declaration ſhould ſtate the cove- 
Where it is material 130 nant to be by deed 298 
How to declare on an ins:/mul computaſſent But the whole deed ſhould not be ſet _ 
ib, ib, 

How to declare againſt the acceptor of a Where a general aſſignment of a breach 
bill of exchange ib. is good 295 
How to declare as a partner 137 How breach of covenant is to be aſſigned 
How to declare on caſes under the ſtatute 299 
of frauds ib. The breach muſt be fully ſet out 's 
How to declare as aſſignee cf a bankrupt , How far a proviſo or exception is to be 
106. {et out | 300 

How as an executor 133 Where a covenant is in the alternative, 
How againſt an executor 1b. how a breach is to be aſſigned ih. 
2dly, [n debt. Breach of covenant by any perſon ſhould 
In declaring on a bond, how it muſt be ſet it out to be by claim of title zot 
ſtated * 207 How far the title is to be ſet out 302 


But a fingle breach ſhall be aſſigned 208 If the breach is by a perſon included in 
What ſhall be deemed a fingle breach 25. the covenant, no title need to be fect 


If the breach is within the co:dition, it out 302 
need not be aſſigned in the words of it Ho far the breach of covenant is to be 
| 209 ſtated as it reſpects aſſignees ib. 
Where defendant pleads performance, Mittating the eſtate under which the 
plaintiff need not aflign a breach 7. covenant is brought, is error 203 
Exception in the caſe of an award 1b, In covenants certain, there is no appor- 
When a bond is in the disjunctive, how tionment ib, 
to declare | iv, How to declare on joint covenants 304 
How plaintiff muſt declare in debt on a Where covenant for non-payment of rent 
contract -- $10 is to be brought 75, 
How to declare on a bond dated at a Where averment of previous perform- 
certain place 210 ance is neceflary . th, 
How plaintiff is to declare in debt for 4th, In aul. 
rent on a lea'e at will 21:1 Declaration in aſſault cannot lay the of- 
Miſrecital of a leate is fatal 212 tence at different days and times 316 
How to declare againſt leiſce or aſſignce The oftence ſhould be potitively charged 
318 212 is, 


How plaintiff ſnould declare in debt on a How to declare for a battery of the wite 
bail bond 213 


76. 
How in debt for an amercement 13. What things plaintiff may lay, by way of 
When matter of record is to be truly al— aggravation 317 
ledged 214 1ſt, I. replevin. 
In declaring on a judgment, where the When the declaration fhon!ld be in the 
werue is to be laid 215 debet, and when in the inet 350 
How it is to be declared on 74. The declaration ſhould ſtate the number 
How the declarations on a bond for rent and kind of cattie or other things 
and on judgments are to concinde 16. taken 15. 
How to declare againſt the contracting Should ſtate a place where 351 
party himſelf or his heir 216 2d, In Treſha/s. 


How againſt executors and adminiſ- If plaintiff tues out a general writ of 


trators 217 treipals, how he may declare 405 
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AN INDEX 


How if a tpecial writ ge 405 
When in tuch a caſe ſhall plaintiff be 
driven to his new athgnment ib, 
Plainuf in treſpats may declare gene- 
rally, and ſtate the particular injury 
in his replication 76. 
In treipats the ds bonds afport. the par- 
ticular goods ſhould be ſtated in the 
declar tion ih, 
Aer where tae taking is only laid by 
way of aggiavation 406 
In tretpaſs de hon a/port. property or pot- 
iethon muſt be ſtated in the declara- 
tion 407 
So the declaration ſhould ſtate the value 
of the goods ib. 
Plaintiff may join many things in his de- 
claration for which he could not have 
an action himſelt 19, 
In treſpais the day laid in the declara- 
tion is not material th, 
What treſpaſſes may be laid with a con- 
tinuando, and what not th, 
The declaration muſt always be wie 
arms 408 
And contra pacim domini regis ib. 
Vid. Replication. 
In Ejefment. 


The declaration ſhould be according to 
the plaintift's title 444 
The demiſe to the plaintiff muſt be laid 
after leſſor's title accrued ib. 
It is not neceſſary to lay any day certain 
on which plaintift entered 445 
The ejectment by defendant muſt be 
laid ſublequent to the date of the leaſe 
ih, 
No particular day of offer need be N= 
i 
But the repugnancy muſt not go to the 
title 445 
The declaration ſhould ſtate the quan- 
tity and nature of the land th, 
An uncertainty in the deſcription in the 


declaration is fatal 447 
An exact deſcription of the lands 1s not 
neceſſary 448 
Declaration in ejectment for tithes ſnould 
ſtate the nature of them ib, 
And the demile to be by deed ib, 


If the ejectment is on the demiſe of ſe- 
veral, each mutt have an intereſt in 
the whole ib. 

Therefore tenant for life and him in re- 


mainder, or tenants in common, carts 
not join in a demile in ejectment 
page 448 
But jointenants and parceners may 449 
How huſb nd and wife ſhould declare in 
cjectment 16. 
How copyholder ſhould declare ib. 
4th, Ju Slander. 
How fur iznueados in the declaration for 
ſlander are dmiſſible 513 
Shall not make the perſon certain 16. 
How tar an averment ſhall be admitted 
514 
Declaration ſor a libel muſt have the 
proper averments to make it ogy 
4 
Where the words are themſelves action- 
able, no averment is neceſſary 515 
What things a declaration for ſcandatous 
words uted of a trader mult ſtate 18. 
How the declaration as to baron and 


feme muſt be laid ibs 
How to declare on the tenor of words 
516 


What ſhall be ſufficient to ſtate as to the 
publiſhing of a hbel ib. 
The declaration in ſlander need not ſtate 
the words not to be true ib, 
gth, In Malicious Proſecution. 
The declaration ſhould ſtate the firſt ſuit 
to be at an end, and determined 531 
How to declare tor holding the defend- 
ant to exceſſive bail 532 
The declaration need not copy exactly 
the ſtile of the court where the firtt 
{uit or indictment was determined 16. 
What mifrecitals in the declaration are 
fatal ib. 
6th, In Trover. 
Plaintiff may deglare on a dewenerunt ad 
manu: ol the detendant generally 507 
The declaration need not ſtate particu- 
larly the nature or quality, or deſcrip- 


tion of tlie things converted th. 
It ihould ſtate the time of the converſion 
; 588 
So it ſhovld fate a Pace where ih. 
Need not alledge the value of the goods 
ib, 


How to declare in trover by or againſt 
baron or tem? ibs 

How executors or adminiſtrators may 
declare in trover 389 

7th, In Caſe. 

The declaration ſhould Rate the manner 

In 


in which the injury was committed 

| page 651 

Plaintiff may recover {or any patt of the 
time laid in the declaration 653 
The day laid in the declaration is not 


material ib, 
Decree. 
Decree in chancery when it is evidence 
758 
Deed. 


When money is due by deed, aſſumpſit 
will not he 96 
In what caſes it may ib. 
How a deed ſhall be avoided by plea 
223 

One perſon may execute a deed for two 

22 

What is a good execution of a deed 257 
Where collateral evidence ſhall ſupply 
the proof of the execution 258 
How the execution of old deeds is to be 
proved 259 
Covenant lies either on a deed indented 
or deed-poll 266 
If a perſon is named in the deed but is 
not a party to it, though he ſeals it, 
no action lies for or againſt him 288 
No one can maintain covenant on a deed 
to which he 1s not a party 297 
Deed may be declared on as loſt by time 
and accident 298 
Replevin will not lie for deeds or chart- 
ers relating to land 372 
Trover will lie to recover deeds 


545 
To what matters deeds are evidence 


Deed itſelf muſt be produced 
In what caſes not 770 
Deed how proved in evidence 772 
In what cates copy of a deed is good 
evidence ib, 
How proof of the execution muſt be 
made 772 
In what caſes proof of it is diſpenſed 
with 774 
Defeaſance. 

In what caſe a ſubſequent inſtrument 
may operate as a defeaſance of a 

. former deed | 22 
What deeds ſhall be deemed a deſeafance 
of one another 288 
Where a deed is joint, a defeafance to 
one is a defealance to ail i”, 
When a defeatance may be made to a 
lzaſe for years, and when for life 23g 


OF THE PRINCIPAL MATTERS. 


A covenant in one indenture is only 
pleadable in bar of a covenant when 
it is intended to operate as a defea- 
lance page 305 

Delivery. 


What evidence of the delivery of goods 
1s ſufficient 142 
Obligor of a bond cannot plead that the 
delivery was conditional when made 
to obligor himſelf 221 
Aliter as an eſcrow to a ſtranger 222 
Delivery of the bond to be proved by the 
ſubſcribing witneſs 257 


Depoſit. 

A depoſit made by a purchaſer at a fale 
is recoverable in affumphit, if a good 
title is not made out, or where there 
is a concealment of circumſtances 11 

But he ſhall only recover his depcſic 
with intereſt, not any damages for the 
{uppoicd loſs of a bargain 10. 

In what cafe vendee ſhall forfeit his de- 
poſit 16 

What depoſit good at ſales by action 15 


Depositions. 

Depoſitions in chancery when they are 
evidence 75 
In what cates they are admithble evi- 

dence 757 
Depoſitions before a juſtice of peace, 
how far evidence 768 
How far of a pauper who has become 
inſane 
How far depoſitions before commiſſion- 
ers of baakrupt 768 


2 
12. 


Deputy. 
What bond only a deputy to an ce 
can make to his principal 183 
Devaſt ait. 
Fid. Adminiſtrator, Executor, Ajets. 
Dewi/re 

May maintain debt for rent arrear 202 
Devilee of lands is hate to the debts of 
the deviſor under itat, 3 & 4. 
AF, & 14. 248 
Deviice of a term for years way main- 
tain an ejectment tor it, it the conſent 
of the executor appears 
But devitce of a frechold may enter in- 
mediately and maintain e2ctme; 
\ 


ww 
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Deviſee cannot be admitted as landlord 
to defend in ejectment if he was never 
been in poſicthon page 453 
Fid. Mill. 
D:lapidations. 

Where an incumbent has been guilty of 
dilapidations, the fam expended by 
his ſucceflor uin neceſſary repairs is re- 


coverable in aſſumpfit 85 
Vid. Sale. 
Diſceit. 
D:/claimer. 


In what caſes diſclaimer is a good repli- 
cation in replevin 373 
In treſpaſs quare clau/um fregit, the de- 
fendant may plead a diſclaimer and 
tender amends 416 


Diſcontinuance. 


A plea not anſwering to the whole 1s a 
diſcontinuance 140 
If the plaintitf in replevin declares of 
ſeveral takings, and detendant does not 
aniwer to all, it is a diicontinuance 


351 

Dire. 
Levied by diſtreſs is a bad plea to an ac- 
tion of covenant tor rent arfear 309 
All rents may now be dittrained for 355 
Truitce of a term to ſecure an annuity 
may diftiain 35 5 
In whit caſes à demand ſhonld precede A 
diſtreſs ſo as to make it lawtul, and in 
what it is not neceffary 350 
A diſtreſs ſhould be made for the entire 
rent which is de 1. 
17 2 tender of re t is made before the 
diſtrels taken, it i: tortious 357 


When tic tender fronld be made ib, 
Under ſtat. 32 H. 8. c. 37. the exccut- 
ors or adminiſtrators of tenants in tee 


tail, or life, may <&1{tram for renc ES. : 
in the poſſeſſion of the tenant who 
ought to have paid 35 
Huſbands ſeiſed ein right of their wives, 
may dittrain in I'Sy manner ry 
Tenants fur autcr vie may diſtrain living 
ofici que =. 359 
Ezecutors and adminiſtrators of tenants 


for years may diſtrain under ſtat. 32 
it. 8. 359 


What cenſtru ions have been made on 
ibs 


this flat ute 


AN INDEX 


Treſpaſs will not lie for takirg an excef: 
ſive diſtreſs page 331, 400 
No ſubiequent irregularity in the caſe of 
a diſtreſs ſhill make the party a treſ- 
paſſer ab initio, by ſtat. 11 G. 2. c. 9 
1 

But treſpaſs ſtill lies for an unlawful 
taking ib, 
Trover will 2 for goods taken under 
an irregular Ultrets 38 c. 
In what cafes doors may be broken to 
make a diſtreſs 382 
In the caſe of diſtrefles tor poor rates, no 
tault in the warrant, &c. or irregula- 
rity, (hall make the party a treſpatler 
by itat. 17 G. 2. c. 38 1b, 
How the warrants may be to diſtrain for 
poor rates ib. 
Without poſſeſſion, treſpaſs will not lie 
383 

Beaſts of the plough may be taken as 
diſtreſſes for poor rates 386 
What things are privileged from dee 
diſtrained ib. 
How far implements of trade may be 
taken ih, 
Diſtreſſes muſt be impounded in the 
county where taken ibs 
Remedy if otherwiſe treated ib, 
For an excethve diſtreſs the remedy is an 
action founded on the ſtature Iar!- 
bridge ib, 

If a diſtreſs is the juſtification in treſ- 
paſs, what the party muſt prove 419 
Goods diſtrained for not appearing in 
curia manerii cannot be fold $95 


Dog. 


Treſpaſs on the cale lies for keeping a 
dog uſed to bite Got 
But in u h cae the owner muſt have 


notice of the dog's fault 602 
What is notice ſuflicient ib, 
Doom /cay-book 
Is good evidence of ancient demeſae 7565 
Dureſc. 

Bonds made under dureſs are void 174 


What circumſtances of arreſt ſhall be 
deemed dures 174 
Dureis ſhall only avoid the bond as to 
the principal, not as to the ſurety 16. 


E. 


OF THE PRINCIPAL MATTERS 


E. 
EARNEST. 


How far earneſt binds a bargain page 15 
The carnelt is to be deemed 2s part of 


the price 16 
Z aſement. 


In declaring for an eatement over the 
land of the defendant, plaintiff muit 
ſhew a title, aliter where over the 
lands of a ſtranger 653 

Where a party preſcribes foran eaſement, 

defendant cannot plead a — 
preſcripdion 655 


Efcatment. 


Tenant on whom an ejectment is ſerved 
muſt give his landlord notice under a 
penalty of three years rent 189 

Is either on the title, or for non- -payment 
of rent 427 

How an ejectment is to be brought 27%. 

For what thi gs ejectment lies ibs 

Vid. Common, Tithes, Highway, Mauer, 
WH atercourſe, Church. 

How an cjectment js to be brought for 
non-payment of rent under ſtat. 4 
G. 2. 429 

Where there has been a recovery in 
ejectmeat*under the ſtatute, after the 
poſſeſſion acquieſced in, all proceed- 
ings ſhall be preſumed regular 76, 

Proceedings will in all caſes be ſtayed on 
payment of rent arrear ard coſts 330 

After tender of the rent due, if cjectment 


js brought it 18 irregular ib. 
When a perſon has no right of entry, he 
cannot maintain an ejectment ib. 


Aſſignee of the bankr pt cannot main— 
tain ejectment for the lands oft! 
bankrupt until the algnment h. 
| been carolled 43 

Where tenant in tail diſcontinues in fe 
and dies, his heir cannot maintain 
ejectinent ib. 

So if the huſband diſcontinues in fee the 
wite's land, ſhe may have ejectment 
after his death, under ſtat. 32 BY. tho © 
28, 42 

If the wife aliens the lands coming from 
the huſband as dower, or otherwiſe, 
the heir of the huſband after death 
may enter and have cjectment, ſtat, 


11 V. 7 ©, 20. ib, 


E 
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No perſen ſhall have a right of entry in- 
to lands aſter 29 years peaceahle poſ- 
ſcflion, ſtit, 21 Far. 1. c. 16 page 432 

The conteſhon of leaſe, entry, and Huſter 
toa former action of e jectnienat bro? 1ght 

within 20 yeais, ſhall nut prevent the ſta- 
tute from running ibs 

The poſſeſſion within 20 years muſt be an 
act al not a preſumptive polteflion 1h. 

Poſſeſſion for 20 years is itlelf a good 
title to plaintiff in ejectn.ent- 432 

But the poſſeſſion mutt be adverſe 433 
Vid. Mortgage, Tenant, Dewviſe.. 

M hat poiſeſſion ſliall be deemed adverſe 


434 
Preſumption of adverſe poſſeſſion 3 is not 
ſuthcient 435 


Where actual poſſeſſion is not neceflary 
to be proved ih, 

Vide Statute, Elegit, Rent, T.unatic, In- 
fant, Exccutor, C orporat/ on and Copy- 
holder ; in all which caſes an chectment 
may be maintained 

The declaration in «jectment mult be al- 
ways perionally terved 441 

In what caſes it may be fixed on the 
davr, under ſtat. 4 G. 2. c. 28 ib, 

It plaintiff procceds as on a void poſſeſ- 
Lon, where It is not 1o, it is irregular 


442 
Service of the ejectment on the wife or 
ſervant, in what cates it is good ib. 


Where pertoaal ſervice cannot be made, 
the court wilt allow other ſervice to be 
good by rule of court 15. 


\\ here there are ſeveral tenants all muſt 
le lerv. 0 1”, 
When the defendant mult plead 443 


The tenant mutt give notice to his land- 
land of the eject;nent terved, under 
penalty of three years rent th, 

But this is only Fog nired where it is ad- 
Ve! rie, not u here oyYam ortgage ib, 

If the tenant does not giv. bade, the 
court will afterward admit the lid 
lord to defend and make the tenant 
pay the colts ib, 

Fid. Declaration, Fine, Plea. 

How tne deteniiant mult confeſs 1 a e, 


entry, and ouſte 449 
In cae of a fine; an actual entry muſt be 
proved 450 


In cates of entry for non-payment of ren, 
con feſſion ot lcaſe, entiy, and ouſter is 


{utlicient - 452 
38 la 


AN 


In cafe of tenants in common, confeſſion 
ot ſcaſe, entry, and ouſter is tuſhcient 
page 452 
The landlord by entering into the uſual 
rule may be made a defendant under 
ſtat. 21 Geo. 2. c. 19 „„ 
But he mutt be landlord, or have been in 
poſſe mon th. 
Mortgagee, deviſee, purchaſer of the re- 
verfion, or a mere ſtranger cannot be 
admitted as detendauts 1 ejectment 
ib, 
Put the lord by eſcheat may ib, 
Where the defendant conteffes leaſe, en- 
try, and outter, he does not admit that 
he is in poflethon 453 
How particular eſlates in ejectinent are 
to be pleaded 40 
Where a judgment in ejeetment has _ 
figned tor want of a plea, a judge at 
his chambers may compel plamutt to 
accept a plea it poſicilion has not been 
delivered th, 
Plaintiff in ejectment muſt always prove 
a good title in himſelf 455 
If detendint proves a good title out of 
the leilor of the plaintiff, it s futhcient 
10. 
Defendant in ejectment may ſet up a ti- 
tle in hiniſelf or prove e his lctiors at an 


end 455 
But it muſt be a good and ſubſiſting one 
iD. 


Plaintiff in ejectment ſhall not be non- 
ſuited by a term flanding out in his 
own truſtce, or by fetting up an old 
and fatished mortgage term 457 

In ejectment for a rectory, what is to be 

roved 453 

How far a legal term, ſatisſied or nat, 

may be ſet up againſt the }cilor of the 
E tiff ih, 

Reaſonable preſumption is to be admit- 
ted in favour of a titie 459 

In Ce) ect ent on a deminic at u ill, notice 
to quit muſt be proves 463 

An infant entiticd to a reverſion, 
he comes into poſſeilon, mult give a 
legal notice to quit 469 

How the notice muſt be 79. 

How the notice aç to the preciſe time 


when 


may vary according to the culom of 


this country 401 
Tenint not obliged to inform his land- 
land of the tune his item commences 


40 


INDEX 


It a tenant enters under a void leaſe, no 
notice to quit is neceſſary page 3 

What ſhall be a waiver of the notice to 
quit 403 

It ejeFment is brought By a perſon 
claiming as heir at law, he mult prove 
a regular pedigree 457 

Had. Evidence, Witneſs, Verdict, Ha- 
bere, Jad ment and Coſts, 

T hough a judgment in ejectment has 
been regularly obtained, the court 
will tet it aſide upon payment of colts 

491 

How error is to be brought on a judg- 
ment in ejectment. Vid. Error. 

If the leſſor of the plaintiff is an infant 
or abroad, the court will ſtay pro- 
ccedings until ſecurity for payment 
of coſts 492 

Plaintiff ſhall not be allowed to bring 
a ſecond ejectment without payment 
of coſts in the firſt 493 

Defendant ſhall not be allowed to bring 
an eq ectment pending a writ of error 
on the Hir, unleis he is out of poſſeſ- 
ſion 494 

Elcf:on, 

A wager on the event of an election how 
far it is recoverable in an action of aſ- 
ſumplit. 18 

Calc lies for refuſing a candidate a poll 
at any election 646 

If a perion intitled to vote tenders it to 
the returning officer and he refuſes it, 
caſe lies for ſuch reful al 647 

Caſe lies againſt a returning officer for a 
falle return on an election ib, 

In cate ot a falſe return of members to 
Parliament, the party injured ſhall re- 
8 double damages by ſtat. 7, 8 

\ Yo Co ib, 

Un nder w hat circumstances an action 

will lie under this statute ib, 


FE legit. 


Fees for executing an elegit are recovers 
able mm atium Plit 

Tenant by clegit may maintain an action 
ot covenant 2 
Vid. Connſce. * 

Tenant by clegit may maintain an ejeet- 
ment : 43 

What in ſuch caſe he mnst prove il 

Ils the ſueriit is to execute an elegit 10. 


En- 


Embezzlement. 


Money or notes embezzled, are recover- 
able by action of aſſlumpht page 5 

E mblements. 
In eſtates of uncertain duration, the te- 


naat ſhall have the emblements where 
the eſtate is determined by the act ot 


law, or of God, 384 
Aliter where determined by the act ot 
leſſee himſelf 33; 
Caſe of lezſes at will ih, 


In leaſes of certain duration, the tenant 
ſhall not have the emblements 4386 
But in ſuch leaſe he may have them by 
the cuſtom of the country ib. 


Entry and Eviftion. 


Entry and eviction from the whole or 
a part, is a good plea in debt tor rent 


| 235 

But a mere entry without eviction is not 
a good plea ib, 
How to be pleaded ib, 
On il debet pleaded, entry and eviction 
may be given in evidence 262 
Entry and eviction how to be pleaded in 
bar to an action of covenant 307 
A mere entry not ſufficient ib, 


Error. 


In what caſes the court will ſtay pro— 
ceedings pending a writ of error 19 5; 
19 
A writ of error in an action of falſe im- 
priſonment, how far it is amendable 
under ſtat. 5 Geo. 1. c. 13. 341 
If the plaintiff in ejectment brings a writ 
of error, he ſhall be bound in double 


the rent 491 
Defendant is entitled of right to a writ 
of error ib, 
The court will annex terms to the grant- 
ing of a writ of error ib, 
A writ of error cannot be ſued out in 
the name of the caſual ejector ib. 


Nothing ſhall be aligned tor error in 
ejectment which will make it necet- 
ſary to go into the title 492 


Eſcapes 
Debt lies againſt a ſheriff for an eſcape 
of a perſon in his cullady 203 
What ſhall be an eſcape ſufficient to 
charge him 203 


OF THE PRINCIPAL MATTERS. 


Declaration in debt for an eſcape need 
not ſay prout patet per recordum p. 214 

How executors may declare in debt a- 
gainſt a ſheriff for an eicape 23 

What is a good plea tor a ſheriff to debt 


on an eſcape ib, 


To charge an officer with an eſcape, the 
arreſt muſt be lawful 604 
Vid. Arreff. | 

If any perſon committed to the custody 
of the ſheriff, either on »2-/ze or final 
proceſs is ſeen at large, it is an eſcape 

- 606 

When the old ſheriff in handing over 
the priſoners to the new omits anv, 
it is an eſcape | ib, 

How the old ſheriff must hand over the 
priſoners to the new 606 

The perion eſcaping must be legally in 
custody, or It is no eſcape 607 

It the bailiff of a» liberty brings a pri- 
loncr out of his liberty, it is an eſcape 

603 

The ſheriff is only anſwerable for an eſ- 
cape from himielt or from one of his 
own officers ibs 

The ſheriff is liable in the cafe of an eſ- 
cape when the priſoner is in custody 
On 4 Cap.as utlegatum. ib, 

No action will lie against a ſheriff. when 
the arrest has been on void progeſs o 

Where the court has juriſdiction the 
proceſs is not void ib. 

Aiter where the proceſs is erroneous 15h. 

What reicue ſhall excuſe the ſheriff in 
cates of eſcape 610 

Vid. Neſcue. 

A recaption on freſh ſuit ſhall alſo ex- 


cuſe the ſheriff 611 
In caſes of voluntary eſcapes, the gaoler 
cannot retake his priſoner ib, 
But he may in the cafe of negligent ei- 
capes ib, 
The recaption must be on freth ſuit i-. 
And be before action brought 10. 


It the party voluntarily returns, it is e- 
quivalent to a recaption on frech with, 
Where an action has been brought 2. 
gainst the gaoler, the ſheriff is diſ- 
charged 612 
But proceedings in the original action 
"Ry not diſcharge tte action against 
the gaoler b 


is, 


Nur in the cafe of voluntary eſcapes 
3 G 2 ſhall 


n ä 2 = 


it. In Aſump/t 


AN INDEX 


ſhall the ſubſequen aſſeat ot the 
plamtiffs purge the elcape page 612 
The ſheritf may have an action agunst 
the party etcaping though he lumic't 


has not been tued ib, 
But the bailiff who made the arrest 
cannot 613 


In cale tor n eſcape, plaintiff may k ei— 
ther lav the venue where the etcape 
was, or where the party was cen at 


lar ge 65 I 
How the phintif must declare against 
the bailift of a hverty 10. 
How an executor must declare for an 
eſcape 652 
In actions for eſczpes, plaintiff must 
prove a goo! caute of action 686 
But he need not pioduce the writ, the 
return is ſuſtic:ent 19, 


The confeſhon ot the under- eric 1; 
good evidence to chai ge the the! itt 


65 7 
The party eſcaping may be a witnet-+ 0 
prove a voluntary eſcape 656 


In an action tor etcapes, the party c 1. 
10 take A J wan: 85 ot Ar Wt tine 


rocets 039 
Wnat ve: dict in eſcapes is good 600 
* 
V /c ment? . 
The lord by efcheat cannot ſue in an ac- 
tou ON COVERANT 354 
E roru. 
When 2 bond ſha'l be taken as aneſctow, 
and huw to be picaced 222 
F ray. 


T ref paſs will not le againſt the owner of 


an elfrav tor tiking — him of the land of 
tne lord 1 the mano, WII. out 2 N 7 


=_ 

for his is keeping 409 

Jo the owner of an eſtray ! l»>ould d ple: 1q 

tender of ſatisfaction 40! 

The lord may maintain trover for an di- 

tray within the year and Gay 577 
Lide. 


When an action will aſſord an opening 
to indecent evigGcnce, it: all nat lie 18 
How far a fp<c:al agreement in aſlump- 
Th nns be roved 138 
The evidence mult 39 9 the agreement 


Cxpicis:y as laid 139 


* 


Fl 


Bu: if plaintiff fails in the ſpecial agree- 
ment, he may go into evidence ot the 


general counts 140 
The plaintiff s proof muit correſpond 
with his title ibs 
On an :n=/f-:ul computaſſent, the exact ſum 
need not be proved 141 


Evidence of goods old. Fide Pook 
Were a man may ufe his book of ac- 
counts to retteſhi his memory 142 
Io aflumplit tor goods 161d, the factor 
is a good witnels for either party 142 
In aſſfuomptt agrinſt an executor, the 
plantift muſt prove his debt 16. 
Pay men: of incerelt by an executor on A 
le gaCY\ is A: miſſion ot aſlets ib. 
An otter to pay, not an aduĩon of the 


debt 143 
Whit evidence is proof of intereſt and 


lots in Catcs of policies of infurance 


144 

What is good proof of a perſon's hand- 
writing =” 
The tentence of foreign courts of juſtice 
is con ave evidence of all matters 
VNerein the * have cog 71117 Atice 145 
Neither well the covrts exan.ine into the 
— of their have deciſion ibs 
Pretun} tion 4 od evidence 111 »tumpiir, 
in what cute 144 


Where a copy of a note is eVIden”e 16. 
What defer.dant may give in evidence 
under the general iſiue 167 


26y. In Dit. 
In action by the aſſignees of an inſolvent 


pet ton, u hat 9 good eviiience 245 
How tar aver: nents mn the declaration are 
to he po od 257 
Ito far a lcaſe made by an attorney is 
evid nee | 2 39 
What cvidence is good under lene ads 

miniſravit 269 
What evidenc e is good under ni debet 
262 


zUiy. In Covenant. 
Th- evidence mult be conſiſtent with the 
deed 209 


In Aunt. 
16 an action of aſſault the plaintiff can- 
not gwe IN evidence a conviction on 
an indictment for the fame came 320 


How jar the day 1s material ih, 
Difference of what may be given in evi- 
dence 


| 
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dence on ſon aſſault demeſne, and on not 
guilty page 320 
gthly. In Falle Impr: foument. 
Under the rep.ica! ion oft de injuria fua 


propria no new matter is admillible 
evidence 420 


6th. In Adultery, vid. Adultery. 

7th. n Treſþaſs. 

Nothing hall be given in evidence in 
treſpals which 1: out o the ii e 4:7 

What may be & ven in evidence under 
the general claute of ala enorm'a fer 

cit in the declaration in tretpats ib. 

If plaintiff fets out the abuttals of hes 
cloſe, he mn! prove them as laid 25. 

If treipais is laid with a conrinnando the 
evidence mult be confined to the tune 
in the declaration FR 


In trEipals ide hon s a; > rtats, the pl: 441niitl 
can only Vive (vid ence 01 the ta bing OL 


the things laid in the declaration 6. 
If plaimtiff makes a new aſſignwent, he 
waives the place laid by the defendant, 
and caiinot give evidence of a trei;;uts 
nere it 
If defendant proves a good juſlification 
it ſhall be good though not ftrictle 45 
pleade 1 _ 9 
Vid. Ser, F xecution, (Meer. 
8th. J 1 4475 ment. 
Plaintiff 1 in elec tment muſt Prove 4 good 
title in himtelt 4 55 
It is ſuſti ient for the defendant to ſhe 
a good title out of the letfor of _— 


plaintiff ib, 
In favour of a title, preſumption is good 
and ainvthlie evidence 459 


In caſe of au dd leaſe and poſſeſſion, all 
meine aſſignments flall be preſume. 


ib, 

In the declaration in ejectment, all the 
parts of it mult be proved 75. 
In ejectments on demites at will, notice to 
quit mult be proved 60 
In czectment io a rectory, Wh. t muſi as 
proved 458 
How evidence may be given of the due 
execution of a will ©} 


F:d. Witneſs, Will, Baftard. 

How far the evidence ot the father and 
mother is admiltible to baitardize their 
iſtue. 450 

If letters of adminiſtration have been lo, 

evidence may be lupplied 

480 


how their 


An old terrier of land is evidence in 
cjectment page 488 
Terrier ot glebe evidence where it is 
tigned by the churchwardens 1b, 
ut a turvey by one party is not EV1- 
dence ibs 
Heartuy dechrations admiflible evidence 
as to parcel or not parcel 491 
oth. In Slaudcr, 
Pl intiff can only go into evidence of the 
ipecial damage laid in the declaration 
$22 
It is \uficient for plaintiff to prove the 
Ar ade of the words laid, not the 
words themieives 521 
How tar a enn muſt be proved ib, 
What ſhall be tufficient evidence of a 


perton's bulinets in tuch caſe ibs 
V\ tat evidence to charge the proprictor 

of a newipaper is good $22 
Wi! 1; ita Common Perion ibs 
19t'1.. In Malicious Proſecution. 


What evidence in malicious proſecution 
tor hbulding to exceiſive bail is cvi- 
dence of the affidavit of debt 924 

In malicious protecution for a former iu- 
dO:ctinent for telony, there muſt be a 
copy of the record and acquittal grant- 
ed by the court where the trial was 


&@1VEen in evidence 20. 
Aiiter where the indictment was for a 
miſdemeanor ids 
Win plantit may give in evidence to 
increite the damages 535 
What mal! be proo that the proſecution 
was ac defendant's ſuit th, 


If the party got off on a nol: proſegqui, it 
will not ſup port the declaration $36 

In the caie of a e cy there is no 
neceſſity to prove the fact of meeting 
5 C: Aer ing ib. 

What ſhall be uſficient evidence of a 
probable caule iu tavour of the de- 


tendant ihe" 


1:th. In Trover. 
Yhere there has been a tortious taking 
of the go00s, an actual converſion 


need not be proved 589 
Aliter when they have come to his hands 
by finding, or otherwiſe 18. 
Demand and ret: al s evidence of a con- 
veriion, not a converſion ielt 590 
Where there is no converiion proved, 
trover will not he its 
Demand of tatisfaction and refuſal is 
evidence ol a converhon 15. 
1 In 


AN INDEX 


In trover for goods taken at fea, what 
plaintiff mult prove page 591 
How the evidence in caſe ſhould apply 


655 
12th, In caſe material averments only are 
put in evidence 656 


"d, Witneſs. 
How parol evidence 1s to be given 728 
Written evidence, what 731 
Vid. Record, Deeds, Statute, Fine, Ver- 
dict, Judgment, Writ, Miavit, Chan» 


cery. 
Books of third perſons, or of the party 


himſelf, how far evidence 774 
A receipt not conclufive evidence 775 
Pill of parcels good evidence 576 
Gazette, how far it is evidence tb, 
The rules adopted by the courts in re- 
ceiving evidence 778 
In every iſſue the affirmative muſt be 
proved ih, 
Ot what is agreed by the pleadings, no 
evidence need be given 779 
The beſt evidence is always to be given, 
what that rule comprehends 780 
Parol evidence is inadmiſſible to controul 
written 781 


Vid. Copies. 
How copies may be given in evidence 
784 
Peputation or acting in any capacity, ſut- 
ficient evidence of appointment to the 
office | ib, 
In what caſe hearſay is evidence ib. 
Vid. Depofitions, Decree, Court. 
How hearfay evidence is admitted 786 
What is a good objection to its admiſ- 


fion 787 
Where parol evidence is admiſſible to 
explain written + ib, 
Evidence admill.ble where character is in 
iſſue 788 
If the ſubſtance of an iſſue is proved, it is 
ſufficient 790 
Examination. 


Examination of perſons charged with fe- 
lony, how far evidence under it, 1 & 
2 Ph, & M. 768 


E xcommunication. 
Perſons excommunicated cannot be wit- 
neſſes Sn 727 
Exciſe. 
Bills payable to the exciſe are allowed fix 
days to ruu longer than others 60 


See Officer. 

Treſpaſs lies againſt officers of the ex- 
cite and cuſtoms for entering an houſe 
to ſearch for ſmuggled goods if none 
are tound page 395 

Or if they had not a writ of aſhſtance or 
a conſtable with them, ſtat, 13 Car. 
3, © It. 10, 

In ſearches by night by exciſe-ofhcers, 
there muſt be a conſtable of the place 
with them by ſtat. 8 Arn c. 9. 79. and 
if no goods are found, they are treſ- 
paſſers ib, 

The warrant granted by commiſſioners 
of exciſe is not a jultification to the 
officer if no goods are found 390 

But a condemnation of the goods in the 
exchequer is a complete bar to an ac- 
tion for taking the goods th, 

But this is a juſtification to officers only 

ib. 

A condemnation of goods in an inferior 
juriſdiction, as by the commiſſioners, is 
not concluſive in favour of the officer 

ib. 

In what caſes of ſeizure the officer ſhall 
be juſtified, though the goods are not 
condemned 397 

In ſuits in the exchequer, proof of pays 
ment of the duties lies on the claims 
ant, ſat, © Geo: 1, c. 4 th, 

In actions of treſpaſs againſt officers of 
the revenue, proof of the non- pay- 
ment of the duties lics on them 3. 

Actions againſt oflicers of the revenue 
muſt be laid in the proper county, and 
brought within three months, tat. 17 
Geo, 2. | 398 

In actions againſt officers of the exciſe and 
cuſtoms, if the judge certifies, it ſhall 
deprive the pla intiſf of his colts 76. 

How and when the certificate may be 
given ib, 

In informations or actions againſt exciſe 
othcers, the warrant under which they 
acted is ſuftcient evidence without 
ſhewing the evidence 418 

Proof of their acting as officers, ſuffi 
cient 16. 

They may plead the general iſſue, and 
vive the ipecial matter in evidence 419 

How tar condemnation ſhall jullify the 
othcer i 29 

T rover lies ag (inſt cuſtom-houſe ofbcers 
tor ſeizing things not liable to pay du- 


ty, 
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ty, as the wearing apparel of paſſen- 
gers page 580 
When only a cuſtom-houſe officer may 
ſeize conti aband goods ib, 


E xecution. 


Vid. Sheriff, King, Bankrupt. 
Goods taken in execution cannot be re- 
plevied 372 
Goods taken in execution myſt be re- 
moved within a reaſonable time 393 
It is not lawful to break doors to exe- 
cute a writ ib, 
This privilege is confined to the owner 
of the houie 15. 
Things fixed to the freehold cannot be 
taken in execution 16, 
In treſpaſs for taking things in execution 
what evidence is neceflary where the 
action is by a ſtranger, and what where 
It is by the defendant in the former 
action 419 
Stat. 8 Ann c. 17. goods taken in exc- 
cution cannot de removed off the pre- 
miſſes til the landlord 1s paid one 
year's rent 613 
If the ſheriff has notice of the rent being 
due, and he removes the goods, he 
ſhall be liable in caſe ib. 
The payment muſt be by the plaintiff in 
the action 
And mutt be of the whole rent, without 
deduction for ſheriff's fees 75. 
The ſtatute extends only to caſes of the 
immediate leſſor ib, 
But extends to all caſes of f. fa. 6:4 
But it is neceſſary that the ſheriff ſhould 
have notice 614 
T he writ which is firſt delivered muſt be 
firſt executed, or the ſherift is liable 
in cate ib, 
£ xecutors. 


Aſſumpſit lies againit them on a promiſe 


of the teſtatoc 
They may maintain aſſumpſit ib. 
Executor may indorſe a note 136 
An executor cannot join in the ſame ac- 
tion a demand in his own right and as 
executor 138 
A promiſe to the teſtator is not admilli- 
ble evidence when an executor declarts 
on a promiſe made to himielt 140 
What he may join ib. 
In declaring againſt an executor, the de- 
claration nced not late atlets is, 


121 


ib. 


An executor may be ſued on a bond of 
his teſtator's page 199 
Executors not chargeable farther than 
they have atlets, except they plead A 
falſe plea 200 
Executors may aſſign a term, and are not 
chargeable tor rent after aſhgnmenr 201 
Executor may declare agaiuit an heir on 
a bond of his ancettors 217 
Where the action againſt an executor 
may be in the debet, and where in the 
debet and detinet ib, 
Where the action is to be brought ſug- 
geſting a devaſ{avit 16. 
Executors may bring an action before 
probate, but cannot declare till after 
218 
How they are to declare 244 
What the declaration by the executor of 
an execntor thould ſtate 219 
Exccutois may either plead or give a re- 
tainer in evidence 248 
Executor may retain where a truſtee 16. 
An executor e /on tort cannot retain 249 
What ſhall make a man executor de /n 
fort 250 
In what order an executor 1s to pay debts 
ib. 
When an executor de ſon tort ſhould 
hand over the goods, in order to diſ- 
charge himſelt 250 
What ſhall conſtitute an executor de ſon 
tort is matter of law ib, 
In what cate an executor ſhall be liable 
out of his own eſtate 251 
Not chargeable withont notice 252 
In debts of the ſame degree, what ſhall 
create a priority of demand ib, 
What payments are firſt to be allowed 
to an executor 253 
In what manner he is to plead payments 
8 7 P 
If an executor has got a good defence, he 
ſhould plead it 266 
What is an admiſſion of aſſets, and what 
not | 254 
How adminiftration is to he granted 
Where there are bona notab:lia in dif- 
ferent dioceſes | 255 
Where bonds are Jona notabilia, and 
where debts by ſimple contract 16. 
How long adminiſtration durante minore 
Kate of an adminiſtrator, and how 
long of an executor ſhall ſubſiſt #4, 
Plene adminiſtravit admits detendant to 
be execute r 256 
3G 4 Under 


Uader the plea of ne wngues executor, 
what may he given in evidence p. 255 
Ho that «defendant is not execmor but 
adminiſtrator, is to be pleaded 
How far the inv entory delivered to - be 
ſpiritual court is evidence 260 
Atter a judgment of aſſerts guands accide- 
rint, plaintiff in a tutute action thall 
not be allowed to give in evidence aſ- 
ſets in de endant's hands at the time 
of the firſt judgment ib, 
P lene adminictravit admits the debt in an 
action of debt, alter in aſlumpfit ib. 
An executor ſhall not be injured by the 
relation to the firſt dax of term in 
caſes of payments made by him 262 
Upon ue adm/nistravie what Aal! be 
evidence ih, 
Upon plene admin trait, it the jury find 
afſe:s, the * mutt nnd the value 263 
What covenants the executor may take 
adv ntage of 204 
By what covenint+ an executor or admi- 
niſtrator is bound 295 
May be declared againſt either as ſuch, 
or as athgnee 206 
Covenants merely perſonal extend only 
to executors o ad: miniſtrators is, 
Executors can only be arreitcd on ſug- 
getting a dewvaitatit 326 


Vid. Declaration and Pleading. 


Executors or adminiſtrators of tenants in 
fee, tail, or tor life may diſtrain for 
rent arrear by liat. 32 Hex. 8. c. 37. 

358 

Executors may maintain replevin for the 
goods of the teſtator taken in his life» 
time 375 

Executors ſhall have reaſonable time to 
remove the goods and cattle of the 
te ſtator 413 

Executors may maintain ejectment tor 
an oulter in the time 0: the teftator 

4 IQ 


An executor is a good w tnels to prove. 


the 1 nit; of th e teh 1 
Ex:cutor of i baakrupt cannot ſue out 
4 commiſſicen 365 


May have tr ver for a converſion of 


good. in te "At « hi*--tine 5-8 
If the wite is ex:cutriz, the huſband 
nay jou in the action ib, 
An erecwor e /on tort is liable to trever 
at the ſuit of the »dminiſtrator, even 

tor goeds recovered againſt him by a 
lor. ner judgment 


ib, 


AN INDEX 


f 


Trover will not lie againſt an executor 
for a converſion by the teſtator p. 357 


E xtent. 


On ens per dijcent pleaded, the heir may 
give in evidence an extent on a bond 
owing by his anceſtor to the king 

247 

An extent at the ſuit of a ſubject on a 
ſtatute, it executed before the act of 
bankruptcy, though the liberate iſſue 
afterwards ſhall bind the goods 574 

An extent at the {wt of the crown ſhall 
bind the bankrupt's goods if iſlued any 
time betore the aſſigument ib, 

It duties are due for candles, the goods 
of the bankrupt are liable aſter the 
aſſigument ib, 

Extents gt the ſuit of the crown thould 
be truly reſted 814 

Where an extent and a ſub'ect's execu- 
tion concur, which ſhall have the pre» 
terence 575 

Extort'on. a 


Money obtained by extortion or impoſi- 
tion is recoverable in allumplit 41 
Morey C laimed ior doing w hat it was the 
party's duty to do without reward 1s 
extortion, and ſo is not recoverable in 
atlumpiit 92 


F. 
FACTOR 


May maintain n action for the price of 
the goods of others which he has fold 
107 
So he is 11: ble for the price of goods 
bought by him for others ib, 
The owner may ſtop the price of his 
goods fold by a factor in the hands of 
the buyer 108 
chat caſes the factor ſhall be liable to 
the lotles on godds of others fold by 
bim ih, 
How far the factor has a lien on the 
goods conigned to him ib, 
He way be a witneis both for buyer and 
teller 142 
If a agtor is impowered only to fell, but 
the goods are not delivered to him, 
the owner m:y fell them 538 
How far the conſignm ent of goods to a 
tactor ſhall convey a property $44 
Goods of a merch.nt in the hands of a 
tactor, 


In 
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factor, are not liable to his bankruptcy 
page 370 

In what caſes of death or inſolvency of a 
factor the merchant can follow his 
goods and property, and recover it 76. 
A factor has a lien upon all goods con- 
ſigned to him for the balance ot a 
general account, or any money ad- 
vanced on them 582 
And even where he knows the merchant 
to be inſolvent when he advances the 
money 16. 


Fairs and Markets. 


The king only can make a grant of fairs 
and markets, and create a toll 367 
They may be claimed by preſcription 
ibid. 
The claims of tolls is to be taken ſtrictly 
ih, 
Goods brought to fairs or markets to 
ſell may be diſtrained for toll, but not 
for damage feaſant 368 
Treſpaſs hes for erecting a ſtall in a fair 
or market without the owner's leave 
389 
Caſe lies or diſturbing a perſon . 
to an ancient fair or market 64 
But he plaintiff' market mutt appear = 
be the elder one th, 
If the new fair is within ſeven miles, it is 
a diſturbance for which caic hes 276. 
So if held on the fame day, it is a diſturb- 
ance 642 
Jn declaring for diſturbance in a fair, it 
is not neceflary to ſet out a grant or 


preſcription C53 
Farmer, 
Under what circumſtances he may be 
made a bankrupt 549 
Father. Vid. Parent. 
Fees, 


The fees que for any office or employ- 
ment are recoverable in allunpit 8 
dheritk's fees for exccuting Wits, ate re- 
coverable by action of debt 204 
How ſheriffs fees are ſettled by ſtat, 29 
Elig. c. 5. 40 
To what caſes the ſtatute extends ib, 


Felony. 
Examinations of perſons refpeCting fe- 
lony, how far it is evidence 7083 


Fences. 


Caſe lies againſt the occupier of the land 
for not repairing his fences page 638 


Ferry. 


A perſon who has an ancient ferry may 
have caſe agamſt one who erects ano- 
ther ſo neat᷑ as to take aw ay his cuſtom 

642 

The injury muſt be direct th, 


Fiction. 

Fiction of reference to the firſt day of 
term ſhall not prevent the ſtatute of 
limitations from attaching 154 

Executors and adminiſtrators ſhall be 
allowed all fair payments made before 
the bill filed, notwitiſtanding the re- 
ference to the fiitt day of term 261 

Fieri Tacias. 

If a ſheriff levies money on a f. fa. and 
does not pay it over to the plaimtiff in 
the action, it may be recovered in af- 
ſumptit 86 

So debt will lie for it e 200 

And to an action ot debt for it the ſhe- 
riff may plead i debet before he has 
returned the writ, but cannot when he 
has returned it 237 

If a f. fu. gots to take the goods of one 
perion, nd another's are taken, treſ- 


paſ< will hie againſt the ſheriff, 292 
The ſheriff cannot break doors to exc- 
cute a fi. fa. ib, 
How the EXECUTION of a f. fa. differs 
from a {vari facias 393 


A F. fa. cannu be executed till the 
landlord is fatisficd of one year's rent 
613 
The firſt writ of F. Vr. delivered to the 
eri mult firt be executed 614 


How tar irregular executions are valid 


| 615 
Fine. * 


A fine dne on the dm'ſfon io a copy- 


hold el! ate 1s rec overable Zainſt al 
infant by action ot aſumpft 170 
The ſteward of a leet can only fine Go 
offences committed in his view 364 
For a fine or aner ement in a court leet 
a fine by common law is incident 36g 


Alter in a Court t Aron ib. 
An avowry for a fine need not conclude 
prout patet per recor dum id, 


A fine 


AN INDEX 


A fine impoſed on many jointly is void 
1223 page 372 

The lord cannot diſtrain for a tine pro 
certo letæ without a preicription #6, 


Fine of Land. 


Where an ejectment is brought for lands 
paſſed by a fine, the confeilion of leaſe, 
entry, and oxfey is not ſuſficient 450 

An actual entry mutt be made, and mutt 
precede the demiſe is, 

Where an entry is made to avoid a fine, 
the action muſt be commenced within 
one year after by ſtat. 4 Az. c. 16. 

451 

What fhall be a ſufficient entry to avoid 


a hne 452 
To what eftates a fine is a bar 486 
How given in evidence ih, 


What muſt be proved in order to make 
them evidence 735 


F iftery. 
How far the rights of fiſhery are in the 
king, and how far in the tubject 387 
Difference of tree tilkery and common of 
n ſnery 388 
Free and ſeveral fiſhery claimable only 
by preſcription ib. 
An excluſive right not neceſſary to a ſe- 
veral fiſhery ib, 
Perſon poſſeſſed of a fiſhery cannot juſ- 
tify the cutting the nets, &c. of an en- 
croacher, he ſhould take them damage 
feaſant 413 


Forbearance. 


Forbearance, when a good confideration 
in allumplt 95 


Foreign Country. 


Debt or aſſumpfit will lie on a judgment 
of a foreign court of juſtice 197 
For injuries committed in foreign coun- 
tries, an action lies in England 333 
A foreigner or perſon refiding abroad, 
who trades with this country may be a 
bankrupt $51 


Foreion Attachment, 
Vid. Attachment. 


Forgery. 
Money paid to a forged inſtrument or 
under a void authority, in what caſes 
recoverable 4, 4 


On an indictment for forging a ſeaman's 
will, an executor named in a ſuble- 
quent will cannot be a witneſs p. 705 


Frauds. 


To what cafes the clauſe reſpecting an 
undertaking for the debt of another 
extends 99 

Conſtruction on the clauſe requiring a 
note in writing on agreements in con- 
ſideration of marriage 100 

on that clauſe reſpecting ſale of 
lands 103 

On agreements not to be performed 
within the year 104 

Aſſumpfit will not lie on a fraudulent 
tranſaction 93 

Statute of trauds 29 Car. 2. c. 3. in what 
caſes it requires a note in writing 

148, 

How far goods are bound by the delt 
very of the writ to the ſheriff under 
the ſtatute of frauds 


392 
Lid. Sheriff, Fi. fa. 
Freigbt. 
In what caſe it is due 113 


G. 


GAME. 


How far one may juſtify going on the 
land of another in purſuit of game 

i 390 

Gamekeepers may ſeize guns, &c. under 
ſtat. 22 & 23 Car. 2. ih, 
But they muſt have a warrant from a 
juſtice of the peace for the purpoſe 16. 
Treſpaſs lics tor taking the gun of a 
gamekeeper, though not on his own 
manor ib, 
Who may be a gamekeeper ib. 
Gaming. 


Wager on gaming, under what circum- 
ſtances recoverable | 29 
A note or bill given for money won or 
lent knowingly to game with, is not 
recoverable even in the hands of a fair 
indorice | 25 
Money lent to game with, but withour 
any 


SES 


any ſecurity, is recoverable in aſſump- 


fit WO page 90 

How the ſtatute of gaming is to be plead- 

ed to debt on a bond 223 
Gaoler 

May reaſonably correct his priſoners, and 

ſo juſtify an affault 315 
Gaxette. 

How far it is evidence ee 

Gift. 


Parol gift of goods gives no property, 

unleis with poſſeſſion delivered 577 
Gleauing. 

It is a bad juſtification in treſpaſs 413 


Governor. 


Governor of a foreign ſettlement liable 
to an action for maliciouſly diſmiſſing 


an officer from his place 635 
Goods ſold, 

Vid. Aſumpfit, Delivery, and Shop-book. 
Guardians 


Holding over after the determination of 
their intereſt, are made treſpaſſers by 


ſtat. 6 Ann, c. 18. 399 
H. 
HABERE. 
Hatere facias paſſiſſonem, how it ſhall iſ- 
ſue in ejectment 492 
Harbour. 
Harbour duties in what caſes recoverable 
in aſſumpſit | 10 
Health, 


It any perſon ſuſtains an injury in his 
health or conſtitution from the neglect 
of his ſurgeon or apothecary, cate will 
lie for the injury 601 

Or if his health is impaired from noi- 
ſome ſmells in his neighbourhood 13. 


Hear /ay. 
Good evidence in matters of pedigree 


f 738 
Good evidence of the death of relations 
785 

Good evidence of the ſettlement 1 
pauper 787 
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Good evidence of what is parcel or not 


parcel | page 788 
In queſtions of preſcription "ib. 
Heir 
Liable to debt on a bond of his anceſtor 


l 
How ſuch bond ſhould be declared on 
21 
May diſcharge himſelf by ſhewing that 
he had no aſſets ib. 
Should be charged as lineal or collateral 
heir, according as he is 15. 
Aliter when the declaration is by an exe- 
cutor or adminiſtrator 217 
How the heir is to plead riens per diſcent 
under (tat. 3 & 41. & M. c. 14 247 
What he may give in evidence under 
riens per diſcent _ 248 
How to tue heir and deviſe jointly 156. 
In what caſes the heir ſhall be in by de- 
ſcent ib, 


Heir may be declared againſt as aſſignee. 


290 


In what caſes the heir may ſue on a cove- 


nant 295 
The heir may recover for a damage 
done to the premiſſes in his anceſtors 
time 10. 
To what amount he {hall recover 1s. 
If a perſon claims in ejectment as heir 
at law, he muſt prove a regular pedi- 
gree | | 467 
The heir apparent may be a witneſs to 
prove a title to land, but a perſon in 


remainder cannot 489 
Herald. 

 Herald's books are good evidence to 

prove a pedigree 76g 
Heriot, 

An avowry for an heriot ſhould ſtate it 

as the beſt beaſt, or ſuch 370 

Difterence in taking for an heriot ſervice 

or heriot cuſtom 371 
Hifory. 

A general hiſtory of the kingdom is good 

evidence 767 

Hizehway. 


Appropriating land to an highway, the 
property of the foil fill remains in 
the owner 390 

If an highway is impaſſable, a paſſenger 
may juſtity going on the adjoining 
land 401 

Aliter 
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Hier of a private wa page 401 
Ejectment will lie for land which is part 
of an highway 428 
Hire. 
If a thing hired out be loſt without fault 


the hiter is not liable 63.4 


Vid. Eailmeont. 
— Act 4 
; Rae. 


In an action againſt the hundred, on the 
ſtat, of Muton, the inhabitants may 
be witnefles 712 

So may the party himſelf 713 

Hunting. 

How far a perſon may juſtify going on 

the lands of another in purſuit of 


gaine 90 
I. a 


IMPRISONMENT. 


In what cafes falſe impriſonment will lie 
326 
When perſons liable are not to be arreſted 


2 
Vid. A . ? : 
When the proceſs is void 328 
Where it is irregular or informal 329 
Or where filled up without proper an- 
thority 230 
Or where the court or magiſtrate ex- 
cecds, or have no juriſdiction, in all 
thele ca'es fate impfiſonment- 231 
Falſe imprilonment hes for a inhſeguent 
oppreiiion or cruelty, though the fir it 


arreit was lawful 332 
What the pimatitt can give in evidence 
in this action 338 


When this action is brought againit 
many, they may ſever in their defence 


336 

II 
In juftifring under proceſs of court, 
whit muit be ſhewn th, 
Wet damages can be given, and how 
the jury may ſever them 341 


Tndem A ty. 
A perſon induced ignorantly to act il- 
x 0 R 
legally by anoth r n ay recoveragainlt 
ban on his promile to indemnity 91 
What is a goud plca to a bond of in- 
demni'y 232 
Ind Fmeont. | 
If a defendant to an indictment for an 


aſſault has confeſſed it, he cannot 
afterwards plead not guilty to an ace 
tion for the fame affaulr page 317 
A conviction on an indictment cannot be 
ven in evidence on an action for the 
fame aſſault 320 
For what inditments, if groundleſs, an 


4 2 action for malicious proſecution will 


lie 928 
The indictment need not be found or 
proſecuted to ſupport the action ib. 
Expence alone is a good ground to ſup— 
port an action tor ma icious proſecu- 


tion ib. 
How an indictment for a conſpiracy dif- 
fers trom an action 530 


An indictment muſt be decided betore 
an action will lie for preferring it 531 
Where the indictment was for felony a 
copy ot it mult he granted, in order to 
ſup, ort an action for malicious proſe- 
cution 534 
Aliter if for a miſdemeanor th, 
What evidence of acquittal on an indict- 
ment 1- nece{lary in an action tor ma- 
licious profecution 636 
If the indictment has been found by the 
grand jury, it is a ſuſticient juſtifica- 


tion to detendant 530 

In what caſes of indictments a party in- 

tereſted may be a witnels 711 
In/ ant. 


Money paid for a debt contracted dur“ 
ing intancy and not for neceflariés, 13 
not recoverable back in aſſumpit 96 

In an ation agaiaſt an iniant, a count in 
the declaration for an account ſtated 


is bad ES 
Intants during minority may bring ac- 
tions by their guardians 149 


Inf:ncy may be given in evidence under 
the general iſſue of Non Aft. 161 
To what demands only infants are liable 
ih. 

What are neceſſaries to an infant ih, 
What is for the benefit of an infant's 
eſtate ſhall be deemed necetlary 162 
One cannot lend an infant money even 
to pay or neceflaries 2 ih, 
An infant is not liable for goods furniſh- 
ed to him in the way of his trade 25. 
An infant not able even for neceſſaries, 


while he is /ub pote/tate parent's 163 
May bind himtelt by a promie after his 
coming of age ib. 


In 
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In ſuch caſe he muſt be charged on the 

ſimple contract ih, 
Proot of nonage lies on the infant 164 
All undertakings to an infant for his be- 


neſit are good 165 
What bonds of an infant are void, and 
what good 173 
How tar infancy is pleadable to debt tor 
rent 236 
Infancy is a good plea in an action of 
covenant 309 
Under what circumſtances an infant may 
maintain an ejectment 439 
The will of an infant is void unleſs pub— 
liſhed after tull age 475 


The day of birth Mall be excluſive 1%. 
By cuſtom an infant may make a will 


15. 

For a debt contracted during infancy, 
one cannot be a bankrupt 502 
Infants, in what caſes they can be wit- 
neſſes 726 

Tankeeper. 

Cannot as ſuch be a bankrupt 648 
Has a lien upon goods or cattle left at 
tus inn 854 
ut only while they remain in his pot- 
leſlion is. 
Cannot fell them cots by the cuſtom of 
London or Fact. 13. 
Innkeepers liable by the goods of guei:s 
in their inns 626 
But it mut be a common inn ib, 


The perſon whoic goods are loſt muſt be 
a traveller or gueſt, and received a 8 
ſuch 70. 

The loſs. muſt be occaſioned by the a0. 
or neglect of the innkeeper or his er- 


The innkeeper 18 only lizhle for goods 
loſt while within his houſe ib, 


Where the innkeeper has no profit from 
the gucit or his goods, he is not havie 
ih. 
It is no excuſe for the innkeeper that 
when the goods were loft he was lick, 
and of nonl.ine MeNnory 428 
Liable for goods or chotes in action, but 
not pert 2041 i injuries to the geit 1. 
Maſter mey maintain an action for his 
goods loft by a tervant at an won ib, 
If an mnkeeper retuſes to admit a tra- 
veller, he is liable in an action on the 
calc | ib, 
7 ngu? ry. 
In aſſumpſit on a tale of goods on a writ 


of inquiry, defendant ſhall not be al- 
lowed to go into evidence cf fraud in 


the ſale page 170 
In a writ ot inquiry on a promiſſory note, 
what muſt be proved tb, 


What damages may be given on a pro- 
teſted bill of exchange on a wiit of 


inquiry ib, 
In what caſes on a writ of inquiry the 
plaintiff ſhall have intereſt ib, 
What notice is neceſſary of executing a 
writ of inquiry ib, 
How the notice ſhould be 171 


If plaintiſt in replevin is nonſuited, de- 
tendant making a ſuggeſtion in nature 
of an avowry, ſhall have a writ of in- 
quiry to aicertain the rent, damages, 


&c. 76 
What in ſuch caſe may be recowned 
under a writ of inquiry ib, 


If plaintiff is nonfuited : Fer avowry, de- 
fendant cannot have a writ of inquiry 


377 
How a writ of inquiry in replevin ſhall be 
executed | 378 


Infolveat. 


Note given to induce a creditor to fign 
a compokion deed of an inſolvent, is 
void 5, 97 

How defendant is lead a diicharo 
ow detendant is to 1 Cad A C:licC large 
under the inſolvent debtors act 166 

What ach acts uſual enact 244 

How thev are to be conſtrued 245 

What debts are thereby diſcharged 76. 

Ho to be plead ted to an action of de: ot 

7 


To what the certificate is evidence 13. 
Ti eben T, 17 id, Pond. 


Inſurance. 


What policies of Ir {nrance are good 


under tat. 10 C. * 2. C. 37. 6 2 
A certain intereit, th ough not veited in 
poſſeſſion, is mturabie i, 
What policies are void by fiat. 14 E. z. 
ib. 


Contingent advantages not 1 inſi rable 63 
sf i he Is ev! wut be on g s which may 
1 lawtnlly exported ori. Ws ited ih, 
The policy mutt expreis the intereſt in 
dir det terms 64 
1 2055 r the terms goods, ſpecie, end ele 
ects, the parry may Teceaver reipon- 
dentia intereſt 65 
Re-atlurance v hen lau ful iy 
dadute 
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Statute forbidding re-aTurance, extends 
to foreign as well as Britiſh ſhips p. 65 

Præmium on an illegal inſurance not re- 
coverable back again 

How policies ate to be made on bottom- 
ry or reſpondentia under the fat. 19 
G. 2. c. 37. 65 

How policies are to be underwritten 
for agents under ſtat. 25 Geo. 3. c. 44 


66 

What intereſt the inſured muſt have at 
the time of the loſs ib, 
The deſtination of the {hip muſt be 
mentioned ib. 
How the repreſentation is to be taken 
on a policy 67 
Falſe repreſentation ſtall avoid a Pr 
I7s 

How a warranty differs from a repre- 
ſentation 68 
How a warranty is to be taken ib, 
What ſhall be deemed a warranty 29. 
Meaning of ſailing with convoy 70 


How far a concealment of circumſtances 
ſhall avoid a policy 71 
What circumſtances the inſured ſhould 
make known to the underwriters 72 
What the underwriter 15 bound to know 


73 
How far the courſe of trade ſhall govern 


the conſtruction of policies ih. 
How far deviation ſhall avoid a policy 
74 


What deviations are lawful 75 
Lofles not within the letter of the po- 
licy covered by it, where the ulage of 


trade allows it 77 
Conſtructions on policies ib, 
In what cafes the inſured may abandon 
80 

At what time the loſs muſt happen to 
charge the inſurer . 81 
To what loſles only he is liable 70. 


What ſhall diſcharge the inſurer 82 
By what rule lofles are ſettled on a valued 
icy ib. 
Where loſſes are adjuſted, what conclu- 
five evidence againſt the infurer 83 
What is barratry in the master ib, 
What is neceſſary to constitute barratry 

| 80 
In what caſes the præmium may be ap- 
portioned 84 
What proof of a loſs is ſuſſicient, and 
what is evidence of interest and Joſs 


144 


Plaintiff may declare for a total, but re- 
cover for a partial lots page 169 

Action on the caſe lies for not procuring 
an inſurance 


In what caſes the merchant ſhall not be 


liable 634 

How far one underwriter may be a wit- 

neis tor another 705 
Interest. 

In what caſes interest ſhall be given in 

damages on a writ of inquiry 179 
Inventory 

Of an executor or administrator, how 

far it is evidence 260 


1 
JOINT AND SEVERAL. - 


In aſſumpſit against ſeveral, a joint debt 
or contract must be proved 140 

In the caſe of a joint and ſeveral note, 
payment of interest by one ſhall pre- 
vent the statite of limitations from 
running in favour of the others 152 

Vid. Partners. 

Joint bonds, how they must be ſued 246 

It one only is ſued, he must plead in 


abatement ih, 
In bonds made to more than one, all 
must join in the action 247 


If there is judgment against two, and 
one dies, plaintiff may have execution 


against the other 265 
How joint and ſeveral covenants are to 
be construed 287 
Where joint covenants are to be taken 
ſeparately 288 
In joint and ſeveral covenants, how a 
breach may be aſſigned ib, 
In joint and ſeveral covenants defeaſance 
to one is a defeaſance to all _ ibs 


If a battery has been done by ſeveral, 
the action may be brought either 
jointly or ſeverally 317 


Fointenants. 


Jointenants cannot deviſe by will during 
the continuance of their eſtate 476 


Vid. Tenant, 


Judge. 
Lo ation will lie against a judge of a 
court of record for any thing done in 
execution 
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take of judgment page 405 


Judgment. 


A ml ment in one perſonal action is a 
bar to another action for the 

Lone cauſe 165 
Debt lies on a judgment of the ſuperior 
court 196 
But the judgment muſt be entire and 
undiſcharged ib. 
Debt lies on a judgment of a foreign 
court 197 
How to declare in debt on a judgment 
214, 215 

Nul tiel record is the proper plea to debt 
on a judgment 236 
One judgment may be ſet off against 
another 240 
Goods ſeized under a judgment or exe- 
cution, cannot be replevied 372 


Vid. Replevin. 


If a judgment has been vacated and re- 
ſtitution of goods awarded, treſpaſs 
lies against the plaintiff in the action 

391 

Aliter if the judgment has been reverſed 
for error ib. 

The caſual ejector cannot confeſs a judg- 
ment 491 

Vid. Error. 


Judgment in trover must always be for 


damages 598 
How far evidence 739 
How given in cvidence ib, 


FJuriſdid; on. 
A justification under a proceſs of courts 


of limited juriſdiction thould ſhew the 
* extent of their juriſdiction 330 


Justice of Peace 


May plead the general iſſue, and give the 
ſpecial matter in eyidence on actions 
of aſſault 320 

What costs they ſha!l have if the plain- 
tif diſcontinues, or is nonſuit 325 

Actions against them must be laid in the 
proper county 338 

No action ſball be brought against him 
without notice, and he may tender 
amends th, 

Action must be Feed within ſix 
months after the oftence done 339 

How a constable may justify under the 
warrant of a justice ot peace 310 


OF THE PRINCIPAL MATT ERS. 


execution of his office, or for any miſ- How a justice of peace may plead tender 


of amends page 206 
Statute only extends to what is done ia 
execution of his oſſice ib. 
He 1s obliged to ſhew the regularity of 
his proceedings ib. 
May Hue a warrant of distreſs and fell 
within four days, by stat, 27 Geo. 2. 
c. 20 394 
Shall have double costs in actions of 
treſpaſs brought against him 425 
Treſpais on the caſe will not lie against 
a justice of peace for committing a 
perſon to priſon ; it ſhould be treſpaſs 
ui et arms 330 
If a justice of peace refuſes or obstrücta 
bail, he is liable to an action on the 
caſe 618 
So where a perſon is robbed and he re- 
fuſes to take his depofitions in order 
to charge the hundred, he is in like 
manner liable ib. 


Justi fication. 


Justiſication of a battery must be al- 
ways proved, and cannot be given in 
evidence on the general iſſue 317 

How it 1s to be pleaded ib, 

Justification under returnable proceſs, 
must ſhew that it was returned 337 

What plea in justification is good in re- 
plevin 352 

How a justification differs from an 
avowry ib. 

The ſheriff may justify the taking of 
goods in treſpaſs, by ſhewing his writ 

At 

How the officer must justify ib. 

Plaintiff or a stranger in treſpaſs against 
them, must ſhew a judgment 412 

Justification under courts of inferior ju. 
juriſqdiction, aw far in the caſe of an 
officer or a stranger 412 

Justification by a bailiff of an inferior 
court for an amercement, what it must 
ſhew ib, 


He who comes in aid of an officer may 


justify ib, 
What are good justifications 1a treſpaſs 
. * .* * . * 413 
If a justification is local, it ſhould tra- 
verſe the place laid by the other party 
414 

So where the justiſication varies the 
manner of the traverſe, it ſhould con- 
clude with a traverte 16. 


Defendant 
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Defendant may plead two matters in 
juſtification page 416 


K. 
RING. 


Replevin will not lie againſt the king, 
nor tor things taken by his authority 
373 
The king's execution ſhall have place of 
a ſubject's, if his ſuit was commenced 
any time preceding the judgment 393 
The king is not bound by any of the 
ſtatutes of bankrupt 


L. 
LEASE, 


If a leaſe is made by an attorney, how it 
ſhould be executed 2% 
The words concefi & demifi in a lea, 

import a Covenant in law that leflor 

has a title ö 268 
Fid. Rent. 

Leſſee for life or years may have treſpaſs 

for cutting trees growing on the land 


354 

In what caſe lefſee for years is liable in 
treſpaſs for cutting trees 400 
Treipais will not lie if the trees were 
ſpoiſed by leſlee's cattle ib, 
Leaſe void under frat, leſſee if evicted, 
cannot maintain an ejectment 456 


Where the plaintiff's title in cjectment 
is under an old ſcaſe and man; athgn- 
ments, he need not prove all the aſ- 
fignments after poiletiion has been 


long acquieſced in 459 
All leaſes at will are now conſtrued as 
from year to year 00 
How far the cuſtom of the country ſhail 
controul that conftruction ib, 
In ſuch leate f:x months notice to quit 
mutt be given ib, 
And muſt end with the year 461 
What form ot notice is good 462 


What ſhall be a waiver of notice 463 
VWhete a leaſe is void, nothing implied 
ſhall give it conficmation 464 
Where a leaſe is voidable, what acts ſhall 
confirm or avoid it ab 
Difterence in the caſes of leaſes for lite 
or years 406 


Leſſee for years may maintain trover for 
the timber of an houſe blown down, 
though it belongs to him who has 
the reverſion page 577 

What things or fixtures may be removed 
by lefice after the determination of his 
term 594 

Caſe lies againſt leſſee for obhſtructing 
him in reverton trom coming on the 


lands to ſee waſte 650 
Ledger. 

Ledger-book of the ordinary, in what 

Cates it is evidence 761 
Legacy. 


Aſſumpſit lies againſt an executor or ad- 
nunitrator tor a legacy, if he has aſ- 
{es - fs FA. «FSA. A 86 

A legacy left to a bankrupt after his 
ceitificate ſigned by his creditors, and 
the commimoners, but before its al- 
lowance by the chancellor, belongs to 
the allignees 119 


Letters. 


The poſtmaster is obliged to deliver 
letters within the limits of the post- 
town 023 

Postmasters-general are not carriers 
within the custom, fo as to be ſubject 
to lolles of bills, &c. out of letters 


624 
Levari facias. 
Jid. Fi. Fa. 
Lib, 

The rules as to ſlanderous words, apply 
to libels 504 
What publications ſhall not be deemed 
heels 505 
ne names of perſons need not be ſet 
out at length 5906 
How libels against the dead are puniſh- 
ec | 507 
What writings of public evil tendency 
are actio able 08 
Cenvfures paſſed by ſectaries on WP 
of their own fect, not libels 508 
Rules adopted by the courts in granting 

information for libels © 
It 13 eflential to a libel that it be pub- 
liſhed 509 
But writing a libel is ſuſſicient 610 


Selling 


— 


OF THE PRINCIPAL MATTERS. ' 


Selling a libel in a ſhop is a ſufficient 
publication page 510 
Ho a libel may be publiſhed ib, 
What is a libel fine /criptis, and how it 
must be proved 511 
Vid. Declaration, Pha, Evidence, 
Slander, Verdict, Judgment and Cots. 


Liberty. 
How the ſheriff is to proceed to make 
replevin in a libert 349 
If a bailiff of a liberty brings a priſoner 
out of his liberty, it is an eſcape 608 
For an eſcape from a bailiff of a liberty 
the ſheriff is not anſwerable 608 


Lien. 


A factor has a lien on goods conſigned to 
him for the balance of a general ac- 
count 108 

For repairs done to a ſhip in England, 
there is no lien against the ſhip 171 

A factor has a lien on goods conſi gned 
to him for the balance of a general 
account, or for money advanced 582 

Manufacturers have only a lien for the 
work done to the goods themſelves 

| ibid. 

But the uſage of trade may give a ge- 
neral lien : th, 

A pawn gives of itſelf a lien 583 

But not beyond the pawner's intereſt 73. 

There is no lien on a ſhip for repairs 
done in England th, 

An innkeeper has a lien on the horſes or 

ds brought to his inn 584 
But he cannot fell, Vid. Iunkecper. 

Carriers have a lien on goods for their 
hire ks 

An attorney has a lien on the papers of 
his client ==. 

But a clerk in court has not 585 

Liens are only admitted for the benefit of 
trade g ib, 

Wherever there is an agreement to pay, 
there is no lien id, 


Lights. 
Caſes lies for obſtructing them 
Vid. Nuiſance. 


Limitation, flatute of. 


Six years is the limitation of actions of 
148 


umput 


Againſt what demands it runs page 143 
Accounts current among merchants, how 
far excepted ib 
How far the rights of infants, femes 
covert, perſons inſane, or beyond ſeas, 
are laved 149 
Plaintiff is not barred by reaſon of his 
own, or of the defendant's abſence be- 
yond ſeas 149 
What ſhall be deemed an abſence beyond 
{eas ibs 
How far an executor is bound by the 
ſtatute 159 
What ſhall prevent the ſtatute from at- 
taching 151 
What kind of promiſe or acknowledg- 
ment of the debt ſhall prevent the ſta- 
tute from being a bar ibs 
Suing out what proceſ: ſhall prevent the 
ſtatute I 52 
How the proceſs muſt be continued 154 
Plaintiff thall not be barred by any fic- 
tion of reference to the firſt day of 
term 154 
To prove the ſuiag out of a writ in or- 
der to prevent the ſtatute from attach- 
ing, the writ itſelf muſt be produced 
155 

In caſe of judgment being arreſted or re- 
verſed, plaintiff may bring a new ac- 
tion within the year 156 
Where the cauſe of action ariſes from 
an executory contract, how the ſta- 
tute is to be pleaded 15. 
Where money is to be recovered back 
from what time the ſtatute begins to 
run 157 
Twenty years non-payment of intereſt is 
a limitation to a bond 226 
This plea ſhould be taken ftriftly 15. 
What ſhall prevent the limitation from 
taking place 227 
The ſtatute of limitation extends not to 
debt reſerved by indenture 236 
Nor to debt on matters of record 18. 
A debt barred by the ſtatute ot limita- 
tions cannot be ſet off 239 
The ſtatute may be given in evidence on 
xl dcbet pleaded to debt for rent 262 
Actions of aſſault muſt be ſued within 
four years 319 
So mult actions of falſe nnn, 

| 33 

Actions againſt juſtices of the peace and 
3H con- 


AN INDEX 


conſtables, mnſt be brought within ſix 
months after the offence page 339 
Actions of replevin muſt be brought 
within fix years, ſtat. 21 Fac. 1. c. 
16 353 
Actions againſt officers of the revenue 
muſt be brought within three nionths 
397 
Actions of treſpaſs muſt be 1 
within {ix years, ſtat, 21 Fac. 1. © 
16 4165 
No entry can be made but within twenty 
years, ſtat. 21 Fac. and 10 no ejectment 
maintained 432 
Ha. Efedt ment. 
In the caſe of a fine, five years is a com- 
plete bar 450 
How the ſaving of the rights of infants, 
Kc. have been conſtrued ib, 
An actual entry is neceſſary to prevent 
the running of the ſtature of limita- 
tions 451 
And where an entry has been made, an 
action mutt be commenced within one 


year, fiat. 4 Ann c. 16 76. 
Action for flander muſt be commenced 
within two years, ſtat, 21 Fac. 1. c. 


16 519 
Extends not to feandal . magnatum id. 
Nor where the ſpecial dam: age is the giſt 

of the action, nor when the action 13 

for flander ot title ibs 
Debt barred by the ſtatute of limitation 

good to ſupport a commiſſion of bank- 

rupt 563 
Actions of trover muſt be brought with- 

in ſix years 59 5 
From what time the ſtatute begins to 
run ib. 
In this plea the day of ſuing out the wr.:t 
ſuould be ſhewn ib, 


Leas. 


It goods or living things be lent, they 
muſt be uſed to the purp: ole tor which 
they were lent ; or it ol, the perm 
ſhall be liable 


T,ondon, 


By the cuſtom of London a married wo- 
man who trades, is ſuable as a ſeme 
ſole 129 
A feme ſole can only ſue in the courts 
of the city of London,not in the courts 


ab ve under cuſtom 200 
She cannot give a bond and warrant of 
uktori ey . 


By the cuſtom, limple contract debts from 


oue trader to another rank as ſpecialty 
#0 v 253 

An 2pprentice may be aſſigned in / on- 
don, but the aſſignee cannot niaintain 
covenant on the indenture of appren- 
ties ſhip 294 
Feine covert trading ſeparately from her 
buſband, by the cuſtom of London, 
may be a bankrupt 551 


Lottery. 


Bills and money embezzled by a clerk 
and paid away in illegal inſurances in 
the lottery, may be recovered in aſ- 
tumpfit by the maſter 6 

Money paid for illegal infurance in the 
lottery, in what caſes recoverable is. 

If a lottery office kec per pays money on 
account of an illegal policy in.the lot- 
terv, he ſhall not be allowed to reco- 
ver it back 

How a party ſhould declare under the 
loitery act 139 


Lunatic 


Is liable in treſpaſs for injuries to the 


lands or property of another 399 
Committee of a lunatic cannot make 
leaſes, nor maintain ejectment 438 
hat detect of underſtanding ſhall inca- 
pacitate a man tim making a will 


NI. 
MALICIOUS PROSECUTION 


Will not le for a groundleſs civil action 
| 325 
Unleis for ſuing out a writ without any 
cauſe of action, or for the purpoſe of 
holding one to exceſſive bail ib. 
Or it a ttranger ſues out a writ without 
the privity of the real creditor 526 
Malicious profecution hes. for ſuing a 
perten in a court not poſlefſing juriſ- 
diction, knowingly ib. 
But the court muſt want original juriſ- 
diction 920 
So it w.li he if the action is brought in 
the proper court without any g. Hund. 
and that known to plaintiff hinnelf 


27 

* * * . * 1 

So for ſuing in the ſpiritual court with- 
out giving the party notice ib, 


Any groundleſs proceeding ſhall be a 
toundation of this action ib. 


But the firit ſuit muſt be decided before 
this action will he * 


For 


For maliciouſly preferring an informa- 
tion or indictment, this action will lie 
| page 528 
For what indictment it will lie ib, 
Though the indictment 1s bad or found 
ignoramus, this action will lie tb, 
So expence alone will ſupport it ih, 
Malice and want of a probable cauſe 
muſt concur to ſupport this action 
| 29 
But one may be inferred from the other 
ibid, 
What is a probable cauſe is matter for 
the court to decide on, not tor the 
jury | ib. 
Vid. Conſpiracy, Declaration, Plea. 
In malicious proſecution for an indict- 
ment for 7 rome the court muſt grant 
a copy of the indictment, which muſt 
be given in evidence 534 
But where the indictment was for a mit- 
demeanor it is not neceffary 16. 
Vid. Evidence and Damages. 
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Mandamus. 


For what the court will grant a man- 
damus 661 
For what the court will not grant a 
mandamus 665 
In what caſes the cob rt will not grant a 
mandamus in the firſt inſtance 696 
In applying for a mandamus what the 
party mutt ſhew to the court, in order 
to entitle him 669 
In what caſes the court will grant a con- 
current mandamus 671 
To whom the writ is to be directed 672 
What the budy of the writ ſhould con- 
tain 674 
Of the ſervice of the mandamus 675 
Vid. Corporation. 
Who ſhould make the return of a man- 
damus 681 
What the return ſhould contain, and 
what 18 a good one 682 
When the return ſhould be made 68; 
How to procced in caſe of a falle return 


ibid, 

How under ſtat. 9 un 20 686 
Manor. 

Ejectment will lie for a manor 428 

How to be brought ih, 


Lord of a manor may have trover for an 
eltrav, or for wreck belore the year 
and day expired 677 


OF THE PRINCIPAL MATTERS. 


Vid. Cuflem. 


DManufaAurers 
Have no lien for work done, except on 
the goods themſelves 582 
But the uſage of trade may give a gene- 
ral lien ib, 
Market, 
Where ſtallage and pickage are due in 
markets and fairs 389 


Treſpaſs lies for erecting a ſtall in a mar- 
| ket without leave of the owner of the 
{oil ib, 
Every ſhop in London is a market overt 
for the ſale of goods which are the 
trade of that thop | 594 
Vid. Fair. 


Narri age. 


What promiſes in conſideration of mar- 
riag2 are within the ſtatute of frands 


102 
Bonds in reſtraintof marriage are void183 


Bonds given to procure a marriage, or 
in the nature of marriage brokage 


bonds, are void 154 
Bond conditioning to marry, or in the 
disjunctive, When ſuable 210 


What marriag2s only are good under the 


marriage act, ſtat. 26 Geo. c. 33 48 


This act does not extend to marriages in 


Scotland 13. 
Nor the clauſe reſpecting perſons under 
age ib, 


How far cohabitation is evidence 48 
Sentence of divorce in a jactitation-fuir, 


concluſive evidence ih, 
How far the clauſe reſpecting witneſſes 
ſhall affect the marriage 482 


Vid. Baſtard. 

How far the ſentence of the eccleſiaſti— 
ca! court is ſufficient evidence in cafes 
of marriage 20 


Mafter and Servant. 


How far the maſter is liable for debts 
contracted by his ſervant 114 
The ſervant is not liable for debts for 
goodsturnithed on account of the maſ- 
ter ib, 
The maſter not fable where he has given 
money to the ſervant who has nuſap- 


plied it 116 
A matter cannot juſtify an aſſault in de- 
tence of his teryant * 314 
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A maſter 
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conſtables, muſt be brought within ſix 
months after the offence page 339 
Actions of replevin muſt be brought 
within fix years, ſtat. 21 Fac. t. c. 
16 353 
Actions agiint officers of the revenue 
muſt be brought within three months 
397 
Actions of treſpaſs muſt be brought 
within fix years, ſtat, 21 Face 1. . 
16 415 
No entry can be made but within tw enty 
years, ſtat. 21 Fac. and 10 no ejectment 
maintained 432 
Fide Ejcament. 
In the caſe of a fine, tive years is a com- 


plete bar 450 
How the ſaving of the rights of infants, 
&c. have been conſtrued ih, 


An actual entry is neceſſary to prevent 
the running of the ſtatute of limitae 
tions 451 

And where an entry has been made, an 
action mutt be commenced within one 
year, flat. 4 Ann c. 16 19, 

Action for flander muſt be commenced 
within two years, ſtat, 21 Fac. 1. c. 
16 519 

Extends not co can. ul. magnat ib, 

Nor where the ſpecial damage is the giſt 
of the action, nor when the action is 
for flander of title ibs 

Debt barred by the ſtatute of limitation 
good to ſupport a commilton of bank- 


rupt 863 
Actions of trover muſt be brought with- 
in fix years 505 
From what time the ſtatute beg ns to 
run ib, 
In this plea the day of ſuing out the wr.t 
ſiould be ſhewn id, 
Loan. 


If goods or living things be lent, they 
muſt be uſed to the purp: ole tor which 
they were lent ; or it lolt, the pertun 


ſhall be liable 
London. 


By the cuſtom of London a married wo- 
man who trades, is ſuable as a leme 

* fote 129 
A feme ſole can only ſue in the courts 
of the city of London,not in the courts 
ab ve under cuſtom 200 
She cannot give a bond and warrant of 
uttori cy . 
By the cuſtom, limple contract debts from 


one trader to another rank as ſpecialty 
4s age 253 

An apprentice way be aſſigned in Con- 
don, but the aſſignee cannot maintain 
covenant on the indenture of appren- 
ties ſhip 294 
Feme covert trading ſeparately from her 
huſband, by the cuſtom of London, 
may be a bankrupt 551 


Lottery. 


Bills and money embezzled by a clerk 
and paid away in illegal inſurances in 
the lottery, may be recovered in aſ- 
{umplit by the maſter 6 

Money paid for illegal infurance in the 
lottery, in what caſes recoverable 76. 

If a lottery office kee per pays money on 
account of an illegal policy in the lot- 
terv, he ſhall not be allowed to reco- 
ver it back 

How a party ſhould declare under the 
loitery act 139 


Lunatic 


Is liable in treſpaſs for injuries to the 
lands or property of another 399 

Committee of a lunatic cannot make 
leaſes, nor main'ain ejectment 438 
hat detect of underſtanding ſhall inca- 
pacitate a man fiom making a will 


M. 
MALICIOUS PROSECUTION 


Will not lie for a groundleſs civil action 
| 525 
Unleſs for ſuing out a writ without any 
cauſe of action, or for the purpoſe of 
holding one to exceſſive bail ib, 
Or it a itranger ſues out a writ without 
the privity of the real creditor 526 
Malicious profecution lies for ſuing a 
perion in a court not poſſeſſing juriſ- 
dition, knowingly ib. 
But the court muſt want original juriſ— 
d:ction 926 


So it w.li lie if the action is brought in 


the proper court without any ground. 
and that known to plaintiff himtelf 


527 
So for ſuing in the ſpiritual court with- 
out giving the party notice ib, 


Any grouadleſs proceeding ſhall be a 
toundation of this action ib. 


But the firſt ſuit muſt be decided before 
this action will lie 3 
For 
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OF THE PRINCIPAL MATTERS. 


For maliciouſly preferring an informa- 

tion or indictment, this action will he 

| | page 528 

For what indictment it will lie ib, 

Though the indictment 1s bad or found 

ignoramus, this action will lie tb, 

So expence alone will ſupport it 16. 

Malice and want of a probable cauſe 

muſt concur to ſupport this action 

29 

But one may be inferred from the other 

ibid. 

What is a probable cauſe is matter for 

the court to decide on, not for the 

jury ib. 
Vid. Conſpiracy, Declaration, Plea. 

In malicious proſecution for an indict- 

ment for 8 the court muſt grant 

a copy of the indictment, which muſt 


be given in evidence 634 
But where the indictment was for a mil- 
demeanor it is not neceſſary 16. 
Vid. Evidence aud Damages. 
Mandamus. 
For what the court will grant a man- 
damus ; 66 1 
For what the court will not grant a 
mandamus 665 


In what caſes the covrt will not grant a 
mandamus in the firſt inſtance 696 
In applying for a mandamus what the 
party mult ſnew to the court, in order 


to entitle him 669 
In what caſes the court will grant a con- 
current mandamus 671 


To whom the writ is to be directed 672 

What the budy of the writ ſhould con- 
tain 674 

Of the ſervice of the mandamus 675 

Fid. Corporation. 

Who thould make the return of a man- 


damus 681 
What the return ſhould contain, and 
what is a good one 682 


When the return ſhould be made 68; 
How to procced in caſe of a talle return 


ibid. 

How under tat. 9 Ann 20 686 
Manor. 

Ejectment will lie for a manor 428 

How to be brought ib, 


Lord of a manor may have trover for an 
eltrav, or for wreck belore the year 
and day expired 677 


Vid. Caſtom. 


Manufacturer 
Have no lien for work done, except on 
the goods themſelves 582 
But the uſage of trade may give a gene- 
ral lien | ib, 
Market. 
Where ſtallage and pickage are due in 
markets and fairs 389 


Treſpaſs lies for erecting a ſtall in a mar- 
ket without leave of the owner of the 
{oil ib, 

Every ſhop in London is a market overt 
for the ſale of goods which are the 
trade of that ſhop | 594 


LV: a . F. a 1 Fe 
Marriage. 


What promiſes in conſideration of mar- 
riag2 are within the ſtatute of frands 


102 
Bonds in reſtraintof marriage are voidi83 


Bonds given to procure a marriage, or 
in the nature of marriage brokage 


bonds, are void 154 
Bond conditioning to marry, or in the 
disjunctive, When ſuable 210 


What marriages only are good under the 
marriage act, ſtat. 26 Geo. c. 33 481 
This act does not extend to marriages in 


Scotland "70, 
Nor the clauſe reſpecting perſons under 
age ih. 


How far cohabitation is evidence 48 
Sentence of divorce in a jactitation- uit, 


concluſive evidence is. 
How far the clauſe reſpecting witneſſes 
ſhall affect the marriage 482 


Vid. Baſtard. | 

How far the ſentence of the ecclefiaſti- 
cal court is ſufficient evidence in cafes 
of marriage 759 


Mafter and Servant, 


How far the maſter is liable for debts 
contracted by his fervant 114 
The tervant is not liable for debts for 
goodsturnithed on account of the maſ- 
ter ib, 
The maſter not hable where he has given 
money to the ſervant who has nuſap- 


plicd it | 11 
A matter cannot juſtify an aſſault in de- 
tence of his teryant * 314 


3 H 3 A maſer 
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A maſter may reaſonably correct his ſer- 


vant or apprentice 15 
How a ſervant muſt plead to an aſlault 
in defence of his maſter 316 


Trover lies againi the maſter for gouds 
delivered to a ſervant in the way of his 


trade 58 
So it will lie againſt the ſervant himſelf 
ibid. 


The maſter is liable to an action on the 
cale for an injury done by his ſervant 


ibid. 

Caſe lies for inveigling away the ſervant 
of another 646 
But the perſon mult have notice that he 
was his ſervant ib. 
Though the ſer vant left his place, the ac- 
tion equally hes th, 
A journeyman is a ſervant fo as to fub- 
ject the party toan action ib, 


Where a ſervant is bound to ſerve under a 
penalty, if the penalty is recovercd no 
other action hes th, 

For any injury to a ſervant by which the 
malter loſes the benefit of his labour, 
an action will he ib, 

In actions agair.it the maſter for injuries 
done by the ſervant, he is an inad- 

_ miſlible witneſs without a releaſe 657 

Al/ter where the action is by the master 
for an injury done to the ſervaut 650 


A i hem. 
What is a ma; hem a 312 


Mayhem may be justified by an officer 
executing the ſentence of a court mar- 


tial 214 
Cannot be justified by a ſmall aſlault 
- bp. 


Under what circumstances of mayhem 
the court will encreaſe the damages 
on a view 322 

| Meadotv. 
Covenant not to plough meadow, how 
constructed 279 
How to uſe the land in a huſbandlike 
INanner ib. 

Merchant. 


How far merchants accounts current are 
within the ſtatute of limitations 151 


80 Ml. 
If a perſon is entitled by preſcription to 


have all the corn of a manor ground 
at his mill, cate lies for carrying it 
eliev here 646 


But ſetting up a new mill or ſchool near 
another 1s not actionable, though it 
diaws away the butineſs of the old 


page 042 

M ! frecital ; 

Of a ſtatute, where it is the ground of 
the action, is fatal 134 
Of a lcaſe or demiſe is fatal 223 


In covenant, miſrecital of the eſtate on 
which the covenant is placed is error 


6 
Money. | OY 
Money lent and advanced, how it is to be 
declared on I 
In cate of a tender, it muſt be paid into 
court 159 
In a general action of covenant, money 
cannot be paid into court 310 
Vid. Payment. » 
Mortgage. 


Mortgagee 1s not ſuable as aſſignee where 
he has never been in poſſeſſion 292 
Though the mortgagor has been in poſ- 
ſeilion for twenty years, yet may the 
mortgagee maintain ejectment 435 
In what cates of ejectment by the mort- 
gagee notice is neceflary, and in what 


not neceſſary 15. 
Aſbgnee of mortgage may maintain 
cjectment 436 


In ejectment by mortgagee, the court 
will ſtay proceedings on payment of 
principal, intereſt, and coſts ib, 

Second mortgagee who has the title 
deed:, may maintain ejectment on the 
ficlt mortgagee 436 

Morttgagee who had never been in poſe 
ſeſſion cannot be admitted as a defend- 
ant in ejectment "a0 

An old mortgage-deed whereon interei 
has not been paid for twenty years, 
ſhall not nonſuit the plaintiff in eject» 
ment who claims under the mort- 
gagor 457 
Vid. Ejeftment. 

If a trader mortgages his effects, and if 
the mortgazee ſuffers the mortgagor 
to remain in poſſeſſion, the mortgage 
wall be void as againſt creditor 506 
Fid. Bankrupt. 


Mortmain. 
Deviſes of land in mortmain are void 


| 477 
May be good as appointments to cha- 
ritable uſes ib, 


What 


OF THE PRINCIPAL MATTERS. 


What reſtrictions are now put on ſuch 
deviſes by ſtat. 9 Geo. 2. 4. page 477 


N, 
NAVY. 


Treaſurer of the navy who has paid a 
ſeaman's wages to a forged adiminii- 
tration, is uot liable to pay it again to 
the real adiminiitrator 

Officers in the army or navy, not liable 
to an action for removing their interior 
officers {rom commands 635 


il Debet 


May be pleaded to debt for rent 233 
Payment of the laſt gale of rents diſ- 
charges all former ones, and is evidence 
under nil debet 234 
Levied by diſtreſs is alſo good evidence 
under it ib, 
Where a ſheriff has levied money on a F. 
Fa. but not returned the writ, he may 
plead nil debet; aliter it he has return- 
ed the writ 237 


Nt habuit in Tenementis 


Cannot be pleaded to debt reſerved on a 
deed 222 
Nor any thing tantamount to #7! hab. in 
tenem. be given in evidence under 241 
dcbet 5 233 
Cannot be pleaded to an action cove- 
nant, nor any thing tantamount to - 
30 


Nomine Peng. 


A diſtreſs for a nomine pence cannot be 
made without a demand 250 

If the defendant avows for a nomine pœ- 
ne, though the plaintiff be barred, de- 
fendant ſhall not have coſts and da- 
mages 


Non ft factum. 


Under what circumſtances it may be 

pleaded to debt on a bond 223 

May be pleaded to debt for rent 234 

May be pleaded to an action of * 
30 

But under it leſſor's title cannot be im - 

peached 4 oh 


Non dimifit 
Cannot be pleaded to debt for rent re- 
lerved by indenture 233 


Nonſuit. 

Where there are two defendants and 
judgment by def i ult againſt one, the 
plaintiff cannot be nonſuited p. 168 

Coſts of a nonſuit recoverable in debt 

| | 21 
Vid. Replewin and Avotury. | 
In replevin there can be no judgment as 


in the caſe of a nonſuit 378 
Notes. 
Vid. Bills, 
Nudum Pa#um. 
Ex nudo paflo non oritur actio 94 


What ſhall be deemed audum pactum 95 
Notice, 


Notice to quit neceſſary in leaſes at will 60. 


Vid. Leaſc. 
Nuiſance. 


Caſe lies for darkening and obſtrufting 
the lights of an ancient meſſuage 

3 
But the houſe muſt be an ancient oneb36 
It an houſe has been 20 years erected, 
its lights cannot be obſtructed ib, 
No contrary preſcription to ſtop the 
lights is admiſſible ib. 
Caſe will not lie for obſtructing a proſ- 
ect 16. 
To obſtruct the lights of houſes adjoin- 
ing, the ſtreet is a nuiſance ib, 
For the continuance of a nuiſance, caſe 
will lie 637 
In what caſes an action for a nuiſance 
will lie againſt leſſee or aſſignee where 
the nuiſance was before their time 18. 
Either leſſee or he in reverſion, may have 
an action for a nuitance to an houſe 
ihid, 
For overhanging and dropping on an 
houſe, an action lies for the nuiſance 
ib, 
So for infecting it with bad ſmells 7b. 
Erecting a ſmelting-houſe, the vapour 
of which deſtroys the graſs, is a nui- 
ſance to the land for which caſe lies 
038 
So it will lie for ſuffering a ditch to be 
foul, that it overflows lus neighbour's 
land ib, 
So for diverting a watercourſe ib, 


Caſe lies againſt a parſon for not taking 
away his tithe, Vid. Tithes 
3H 3 


639 
Where 


Where a nuiſance has been continued, 
the continuance mult be ſpecially de- 


; Clared cn page 653 
O. 
OFFICE. 
Aſſumpfit founded on a contract for the 
fale of an office is void 99 


Bonds given for the ſale of offices are 
void 179 
How far ſuch bonds may be good #6, 
Where certain powers or rights belong 
to an office, they cannot be limited or 
confined by the bond 155 
If a perſon entitled to an office with fees 
and is diſturbed in it, he may have 
caſe tor the diſturbance 643 
What he muſt ſhew 644 
It a perſon is candidate for an office, and 
the returning officer tefuſes him a 


poll, he may have caſe for the N 


| 47 

And he need not aver that he would 
have been elected ib. 
In actions for diſturbance of an office, it 
is tufficient to ſhew the value commu- 


nibus annis 659 
OFcer. 


Officers of the exciſe and cuſtoms, in 
what caſes liable to refund money 
wrongfully paid to them 112, 128 

Officers of the army or navy may juſtity 
under the ſentence of a couit martial 
to an action of aſſault 314 

The commanding officers in the army 
or navy may pt any of their inferior 
officers into confinement 335 

But for uſing ſuch power cruelly or op- 
prefſvely, an action of falſe impriſon- 
ment will he 332 


Vid. Nary. 


Officers executing the proceſs of courts 
which have no juriidiction, are treſ- 
paſſers 391 

Aliter where the court has juriſdiction, 
but it does not extend to the perſon or 
place 392 

If goods are taken under an irregular 
judFment, treſpais will not lie againſt 
the officer, though it will againſt the 
plaintiff in the action is, 


Tf a ſheriti's officer takes the goods of a 
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ſtranger in execution a fieri facias, treſ- 
paſs will lie againſt the ſheriff p. 392 


Vid. Sheriff, Exciſe, Court. 


Treſpaſs will not lie againſt a mere mi- 
niſterial officer for what is done in 
purſuance of his duty 399 

In treſpaſs againſt a ſheriff or other of- 
ficer for taking goods, they need only 
ſhew their writ without ſhewing a 
judgment 411 

So they muſt ſhew the proceſs returned, 
if it is returnable ib, 

How officers are to juſtify under meſne 
or final proceſs of inferior courts 412 

A private perſon may juſtify as comi 
n aid of eller * ib 

Officers of the army and navy not liable 
to action for putting their inferior of- 
ficers in arreit, where no malicè ap- 

ars 629 

Officers in the ſeveral courts have not a 
right to turn out their clerks at plea- 
ſure without any fault ib, 


Overſeer. 


Promiſe made by an overſeer of the poor 
for curing a pauper, good 6 
Overſeers of the poor are officers with. 
in ſtat. 24 G. 2. c. 44 340 
Shall have double coſts in actions agntt 
them where the plaintiff is nonſuited 
or diſcontinues 325 


P. 
PARAPHERNALIA. 


If the huſband deviſes away the wife's 
paraphernalia from her, the zxecutors 
may maintain trover for them againſt 
her 578 

But if he dies inteſtate, or does not diſ- 
— of them by will, the wife ſhall 

ave them ih, 


Parent and Child. 


rent may juſtify an aſſault in de- 
fence of his child 315 
Father may have an action for getting 
his daughter with child 645 
She muſt be at the time reſident in her 
father's houſe ib, 
But ſhe need not be under the age of 21 


years ib, 
Father 


A 


1 
Z 
* 


CF THE PRINCIPAL MATTERS, 


Father cannot have an action for the bat- 
tery of his fon, by which he hs loſt 
an opportunity of marrying him 


page 640 
Parſn. 
Parſon may recover againſt his prede- 
ceflor tor dilapidations 85 


When a parſon gives a title to ordina- 
tion, he is bound to maintain the per- 
ton to whom he gives it 8 5 


Vid. Tithes. 
Parliament. Vid. Election. 


Partner. 


Partner may accept a bill on the joint 
account 44 
Wh-re balance of accounts is struck on 
the diſſolution of a partuerſhip, at- 


ſumpfit will lie 94 
What is neceſſary to constitute a partoer- 
ſhip 11 


There ſhould be a concern in the ſale, 
as well as purchaſe of things bought 


together 119 
How partners ſhould ſue and be ſued 
116 


In what cafes one partner may be ſued 
without the rest, and in what cates he 


may ſue 117 
How to tike advantage of the impro— 
perly ſuing a pariner ib, 


Execution may be ſued out against one 
partner for a debt due by the partner. 
{hip ib, 

If one partner is out of the kingdom, he 
need not be joined 7%, 

How partners ſhould declare in aſſump— 
fit 137 

Where a perſon relies on the faith of 
ſeveral partners, though one only is 
concerned, all hall be charged 141 

A commuihon of bankrupt may itfue 
against one partner tor a debt due by 
the partnerchip oy 

In the cafe of partners, one may make 
any diſpolition of the partnerſhip's ef - 
fe? ts, not ſubject to be controuled by 
the bankruptcy of the otter 1b. 

Party. 

No one can maintain aſfumpſit on an 

agreement to wiuch. he is not a party 
| 106 
Exception where the undertaking is to 


the father for the benefit of a child 
page 109 

No one can ſue on an indenture to which 
he is not a party 297 
Difference in the caſe of a deed-poll 16. 
Who ſhall be deemed a party to a deed, 


and who not ib, 
Patron. 

Patron of a living, what bonds he may 

take not {;moniacal 181 
Patent. 


Caſe hes for infringing a patent 648 
What the patentee muſt ſhew as to tae 
ipeciftcation, in order to ſupport his 
patent on the action brought ib, 
If the invention is new in Exgland, 
cmaougb known before abroad, vet may 
the patent be good 649 


Pan and Parunbrokers. 


Pawnh-oker may be a bankrupt 

Pawning 1s no ſale in market overt 279 

It gives a hen on the things pawned, but 
not greater than the intereſt of the 


perion | pPawning 8 
Pawnge is not liable for goods loſt with- 
out any fault in him 624 


A'itrr 14 he retules to deliver the things 
wan the money has been tendered 


625 

J 

In what caſes the pawnee may uſe the 
pawn, and in what not is. 


Payment. 


What payments by or to a bankrupt are 
good after a ſecret act of bankruptcy 
119, 120 

How payment is to be pleaded in aſſump- 
fit | 149 
How defendant is to pay money into 
court in an action of atſumplit 159 
How detendant may plead payment of à 
bond before or after the day, under 
ſt:t, 4 & & Hun. 225 
He who pays money ſhall have a right to 
direct to what it ſhall be applied 229 
Difference in this reſpect between law 
and equity 228 


Ho the tund out of which the payment 


is made thall direct its appropriation 


229 
In covenant, money cannot be paid into 
court 310 


3H 4 Pedigree 


Pedigree. 
Hearſay good EVIuUCcice 
Fid. Heir. 


Peer. 


Where the principal becomes a peer ſo 
that he cannot be ſurrendered by his 


bail, an exoeneretxr ſhall be entered on 
the bail- piece 195 


page 785 


Penalty. 


Where a covenaat is ſecured by a penal- 
ty, debt or covenant lies on it 279 
Ditterence where the penalty is as a com» 
pentation, Or terrorem 280 
In debt on a bond for performance of 
covenants, the jury ſhall aſſeſs the da- 
mages for each breach ib, 
Where there is a judgment on demurver, 


bow the judgment ſhall be 281 
Performance. 
How to be pleaded in covenant 372 
Perjury. 

Perſons convicted of it cannot be wit- 

nefles 
Evidence on an indictment for perjury 
708 

Pew. 


The right to fit in a pew of a church 
ariſes either from preſcription or from 
a faculty from the ordinary 643 
Cate lies for diſturbing a perton ſo enti- 
tled in the enjoyment of the pew 45. 
How plaintift mult in ſuch cate make out 
his title againſt a diſturber ih, 
Difference where the action is againſt 
the ordinary, and where againſt a 
wrong-doer 15 
Unintertupted poſſeſion for ſixty years 
does not give atitle . 


Place. 


Bonds given for the ſale of a place, not 
recoierable in law | 186 


Pleading. 


1ſt, in Aſſumfpfit. 

The plea in allumplit ſhould anſwer to 
the promiſe laid in the declaration, and 
to evely part of it 146 

What natter muſt always be pleaded, 
and what may be given in evidence 

under the general iflue 147 


Vid. Accord, Attachment, Alienage, Bank- 
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rupt, Infancy, Inſolvent, Judgment, Li- 
mitation, Payment, Releaſe and Aerard. 
The defendant in aſſumpſit cannot plead 
non - aſſumpſit and a tender page 161 
2dly, In debr. 
No parol averment varying the condi- 
tion of a bond can be pleaded in bar 
| 221 
In what caſe obligor may plead that it 
was delivered conditionally, or as an 
eſcrow 222 
DefenCant may ple1d that the condition 
is illegal 223 
What pleas defendant may plead double 
under the ſtatute 233 


Vid. Accord, Attachment, Entry, IT. imita« 
tion, [nſolvent, Ni! habuit in tenem. 
Non dim.fit, Nil deve?, Nin! 111! record, 
Riens en arvrere, Retainer, Office, Set- 
off, Releca/e. 

zdly, In covenant. , 

How performance is to be pleaded 205 

A covenant in one indenture cannot bg 
pleaded in bar to a covenaiit in anos 
ther id. 

Aliter where they are the fame indenture 

ib, 

What double pleas under the ſtat. may 
be pleaded 309 


Vid. Accord, Rankrupt, Difireſs, Entry, 
Infarcy, Nil habuit in tenem. 1 ender 
and Retcaſe, 

4th, [n aſſault, 

A juſtification in aſſault muſt always be 
p:eaded 315 

How a ſervant mult juſtify in defence of 
his matter 318 

How in alJault huſband and wife are to 
plead ib, 

How a former recoyery of damages is to 


be plezded 319 
How to juſtify under a writ to the ſheriff 
ib. 


Place cannot be traverſed 

Vid. Limitations. 

Athly, In Falſe Impriſonment. 

If the action is brought againſt an of- 
ticer and another, they may fever in 


ib, 


their defence 336 
How to juſtify under proceſs of courts 
of inferior juriſdiction ib, 


How to jultity under proceſs returnable 
or not 337 


The 


OF THE PRINCIPAL MATTERS. 


The place not traverſable page 337 


Vid. Limitation, Fuftice of Peace and 
Conflable, Abatement. 

1ſt, In Replevin. . 
Under the plea of non cepit in replevin, 
the property cannot be contelted 350 
Plea of non cepit confines the taking to 
the place in the declaration 351 
In pleading preſcription, the whole of it 
muſt he ſet out 362 

2d, [n Treſþaſs. 

How the defendant is to plead where the 
treſpaſs is tranſitory, and where local 
410 
Where a perſon has been indicted for a 
treſpaſs and conteſſed it, he cannot 
after plead not guilty to an action for 
the ſame offence - oath 
If defendant has a good juſtification in 
treſpaſs he muſt * it, and cannot 
give it in evidence on the general iſſue 
10 
What defendant may give evidence on 
not guilty pleaded ib. 
In actions againſt the ſheriff or other of- 


ficer who plead a juſtification, he muſt 


ſhew the writ ih, 
But in an action againſt the plaintiff, in 
that action he mult ſhew a judgment 
as well as the writ 412 


Vid. Juſtification, Accord, Releaſe, Diſ- 


claimer, Limitation. 


In treſpaſs againſt ſeveral, if damages 
are recovered againſt one, it may be 
pleaded in bar to an action againit the 
other for the ſame treipaſs 425 

po. In Eje&ment. 
ow ancient demeſne 1s to be pleaded 


45 
Entry into part of the lands after iſſue 
joined, is a good plea in ejectment 75, 
Accord and ſatis faction is a good plea 16. 
4th, In Slander. 
What are good pleas in juſtification for 
ſlanderous words 17 
It is no juſtification that defendant hcard 
them from another th, 
The truth of the words is a good plea, 
but muſt always be. pleaded 518 
A recovery in damages in a former ac- 
tion for the ſame words, is a good plea 
19 
Accord and ſatisfaction is a good n 


So is the ſtatute of limitations page 519 
th, In Malicious Proſecution. 
he plea ſhould ſhew a probable cauſe 
3 
Should ſhew the ſpecial matter and — 
not traverſe the fal/e & malitioſe 5 44 
th. I. Trover. 
No plea in trover but a releaſe and the 
general if} ue 992 
A recovery in a former action of trover 
or treipaſs is a goo! plea 593 
Several pleas in juitihcation ib, 
7th, J Caſe. 
Undernot guilty pleaded, defendant may 
give a juſtification 1n evidence ib, 
In actions for eicape, the marſhal or 
warden muſt plead ſpecially a recap- 
tion on freſh ſuit by lat. 8 & g V. 3. 
ibid. 
And the ſpecial plea muſt be accompa- 
nied with an athdavit that the eſcape 
was -without his knowledge, contriv- 
ance, or conſent ib. 


Pledge. 


Money lent is recoverable in aſſumpſit, 
though the party his taken a pledge 
for his ſecurity 80 


Vid. Replevin, Sheriff, Pawns. 
Policy. 
Contracts againſt the policy of the law 
cannot be tupported 95 


Bonds given for contracts contrary to 
good policy, are void 193 


Vid. Inſurance. 


Poor, 


If defendant avows for poor rates and 
plaintiff is nonſuited, the detendant 
may have a writ of enquiry to ak 
certain the damages 378 

For any irregularity in the warrant, &c. 
or diſpoſition of the diſtreſſes tor poor 
rates, the officer ſhall not be deemed a 
treſpatier, ſtat. 17 G. 2. c. 98, 38 

Averia carucæ are diſtrainable for poor 
rates i 

Where a penalty is given to the poor, 
the inhabitants may be witneſſes 712 

In actions for money mit- ſpent by the 
churchwardens or overſeers of the 
poor, the pariſhioners may be wit- 


For 


Ports and Quays. 
Vid. Toll and P reſcription 
Poſſeſton. 
Poſſeſhon alone gives a good title to 
mam am an action of treſpais p. 403 
For 20 years good in ejectment ib. 


Pofimaſter 
Muſt deliver letters within the limits of 
the poſt-town 623 


Poitmaiter general not liable for bills or 
notes loſt out ol letters put into the 
poſt- offi e 624 

Preſcription, 

Good and lawtul preicription muſt be 
ſhewn by a commoner to jultify a dit- 
treis for damage teafant for the com- 
mon 202 

Tohabitants as ſuch, cannot preſcribe 75. 

Commoner mutt ſet out the whole of 
the preſcription 15. 

The whole preicription as ſet out muſt 


be proved ih, 
What ſhall be deemed the whole of the 
preſcription 363 


A copyholder muſt preſcribe againſt a 
ſtranger through the lord, but againſt 
the lord himiclt by way of uiage 364 

Toll- thore ugh cannot be claimed by pre- 
ſeription alone 306 
ter ot toll traverſe | ib, 

Great ſtrictneſs is required in ſhewing a 
right to toll by preicription 307 

Tolls in fairs and markets may be claim- 
ed by preſcription ib, 

Such preſcription is taken ſtrictly 16. 

How far toll in ports and quays can be 
claimed by preſcription 308 

Preſcription for toll ſhould be for a ſum 

certam 370 

Right of free fiſnery may be claimed by 
preſcription | 388 

In preſcribing for an eaſement, how to 
plead 655 

Preſumption. 

IF no intereſt has been paid on a bond for 
20 years, it ſhall be preſumed to be 
tatisfied 226 

What ſhall obviate the preſumption is. 


Priſon. 
The keeper of any priſon ſhall if requir- 
ed give a true note in writing, ac- 
know!leCging a perſon in his cuſtody 
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to be ſo, if required, under penalty of 
gol. ſtat, 8 & 9 1 3.0.27 page 608 


Prize, 


Where a ſhip has been captured as prize, 
falle impriſonment will not lie by the 
mariners againſt the captors 335 

Treipats will not lie a, aint maſter ot a 
king's ſhip or privateer for taking a 
veſiel as prize which turns out not to 
be liable to capture 491 


Probate. 


Executor may bring actions before pro- 
hate, but cannot declare till after 218 
If the probate is loſt, the exemphfication 
is good evidence ib, 
Where there are bona notahilta in difter- 
ent places, how adminiſtration is to 
be granted 285 
Where bonds are bona notabilia, and 
where notes and debts ts, 
What probate is void, and what is void- 
able ih, 
Probate, how far evidence 761 


Proceſs. 


If there is a juſtification under proceſs, it 
muſt ſhew that it was returned 4337 


Profert. 


Where an executor or adminiſtrator in- 
dorſes a bil or note, indorice is not 
called on for protert of the letters of 
adminiſtration «724 

In declaring on a bond, profert mutt al- 

ways be made 207 

Within what time ib, 

Where a deed is loſt by time and acci- 
dent, the plaintiff may declare ſpeci— 
ally without protert ib, 

In declaring as ailignee of the ſheriff, no 
profert of the athgament is neceflary 

| 213 

In declaring in covenant, a profert is al- 

ways neceſlary 298 
P roperty. 

He who has a ſpecial property in goods 
may maintain trover 403 

A man may take his own goods wherever 
he tinds them 413 


Proviſo. 


Where there is a proviſo in a deed de- 
feating a covenant, it nced not be ſet 
out 
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out in the declaration, but defendant 


be left to plead it page 390 
Aliter, where it is an exception aud part 
of the covenant, ib. 


Q. 
QUAKER. 


In what caſes a quaker's affirmation is 
admiſſible, and when not 729 


Quiet Enjoyment. 
To what evictions this covenant extends 
273 
In what caſes againſt the act of a ſtranger 
| 274 
How the breach to be aſſigned ih. 
What diſturbance is a breach of this 
covenant 76 
Who are perſons claiming under others 
ib. 

Duo N arranto. 


IId. Corporation. 
How to apply to the court of X. B. for 
a quo wairanto 697 
What are the rules laid down by the 
court in granting ite 698 
What are the ſubſequent proceedings 


70 
What coſts are given ib. 
R, 

RASURE 


Shall avoid a deed, in what caſes 224, 252 
Receipt. 


Reccipt not concluſive evidence 775 


Receiver 
Under the court of chancery may give 


notice to a tenant to quit, and ſo ſub- 
ject the tenant to an action for double 


rent 188 
Recital. 
Covenant will lic on the recital in a deed 
268 
Recognizance, 


Debt lies on a recognizance made in pur- 


ſuance of ſtat. 23 H. 6, or where taken 
in chancery 198 


If a recognizance is payable at ſeveral 
days atter the firſt day of payment 
conuſce may have execution page 205 

In declaring on a recognizance, any vari- 
ance is fatal 216 

How recognizance in C. B. and K. B. 
differ ib. 

For recognizance of bail, vid. Bail. 


Record. 


On what matters of record debt lies 204 
Where a record 1s to be truly alledged 
214 

How the declaration is to conclude on 
matters of record 


215 
Records concluſive evidence 741 
Records tried only by themſelves ib. 
In what caſe tried by a jury ib. 


Records given in evidence by an exem- 
plification or by a copy 742 


What ſhall be good proof, and what a 
failer ot record 


744 
Records how exemplified 745 
Different kinds of exemplifications 7 46 
Vid. Copy. 
Recovery. 
How far a recovery is a bar in ejectment 
480 


What proof required of the ſurrender of 
the tenant for life 487 


Provitions reſpecting recoveries under 


ſtat. 14 G. 2. c. 20 th, 

How given in evidence 735 
Refory. 

In an ejectment for a rectory what muit 

be proved 458 


Proof of payment of tithes is not ſuffici- 
ent 16. 


Inſtitution is not ſufficient proof of pre- 


ſentation 
Regiſter. 
Regiber of marriages, chriſtenings, &c. 
is good evidence 764 
Regitter of the navy- office good evidence 


. 766 
Releaſe. 

Where a relcaſe is a good plea in aſ- 

ſumpfit 167 

May be given in evidence under the ge- 

neral iſſue 167 

How a releaſe of all actions ſhall operate 

| 246 

How 


+. 
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How a releaſe of all demands in actions 
of debt page 246 
In the caſe of joint bonds, a releaſe to one 
is à releatic to all 244 
Covenant not to ſue ſhall not operate as 
a releaſe ih, 
A releaſe muſt always be pleaded #5. 
What releate to bail ſhall be good 244 
What releate ſhall difcharge a covenant, 
and what not 307 
How a releaſe must be pleaded 150. 
At what time a covenant may be re- 
leated ib, 
Releaſe is a good plea in treſpaſs, and 
how it must be pleaded 415 
In joint treſpaſſes, a releaſe to one is a 
releafe to all id, 
A releaſe reftores the competency of an 
interested witneſs 716 


Religion. 
Ho far religious tenets incapacitate a 
witneſs 725 
How perſons of different religions are 
iworn ib, 


Rent . law. 


Recoverable in an action for uſe and oc- 
cupation 20 
Rent due to tenant for life who dies be- 
tore it is payable, ſhall be apportioned 
and recoverable by his executors or 
adminiſtrators 21 
The caſe is the ſame of tenant in tail 22 
Rent is recoverable againſt an infant 
while in poſſeſhon 162 
Arrears of a freehold rent were not re- 
coverable at common law 187 


How recoverable under ſtat. 32 H. 9 


7 19. 
* payable by tenant for years, at will, 
or at ſuſſerance, recoverable by action 

of debt | 188 
Tenant after notice to quit ſhall forfeit 


- double rent ib, 
Who give notice ib. 
How notice 1s to be given ib, 


On what holding the action may be 
maintamed | 18 
Tenants not giving notice to their land- 

lords of ejectments ſerved on them, 


forfeit treble rent ib. 
How to declare in debt for rent 211 
The leaſe ſhould be truly recited 212 


Where debt for reut muſt be brought 14, 
AcCIAST Cf , eue. 
Oe FECL CEA LJ | 


* 


What pleas are good in debt for rent 
ge 233 
Acceptance of rent due at a later day, 
diicharges all prior arrears 234 
A bond given for rent arrear ſhall not 
be deemed a payment or diſcharge 
235 
A fortiori, if a note of hand is given 16. 
How rent ſhall be barred by the ſtat. of 
limitations 236 
Rent reſerved by parol ſhall rank as a 
ipecialty in the diſtribution of eſtates 
by executors or adininiſtrators 251 
In debt for rent and nil debe? pleaded, ſtat, 
of limitations and entry, and eviction 
may be given in evidence 262 
What words ſhall create a covenant for 
payment of rent m7 
Covenant for payment of rent is. not diſ- 
charged, though the premiſſes are 
burnt, and fo leſſee has no enjoy ment 
ot them 270 
Covenant to pay rent not diſcharged 
tho* the premiſſes burned down 273 
Nor by the bankruptcy of the leſſee 291 
Where covenant for non-payment of rent 
mult be brought 04. 
In covenant for rent, if the ſum is miſ- 
ſtated, plaintiff ſhall recover what is 
really due 310 
Vid. Leaſe, Aſfgnce, Baron and Feme, 
Uſe and Occupation. 
A releaſe reſtores the competency of an 
intereſted witneſs 716 
At common law, he who had the fealty 
could diſtrain for rent 356 
Difference of rents ſervice, rents charge, 
and rents ſec ih, 
All rents may now be diſtrained for, b 
ſtat. 4 Geo. 2. c. 26 35 
A diſtreſs ſhould be made for the entire 
rent which was due | ib. 
That the plaintiff paid the ground - rent 
to the original landlord is a good re- 
plication 374 
For ejectment for non-payment of rent, 
id. Ejedment, 
Acceptance ot rent is not of itſelf a wai- 
ver of the notice to quit 46 
Except under ſtat, 4 Geo. 2. c. 28 ib, 
Where an execution goes againſt a per- 
ſon, the landlord ſhall be ſatisfied a 
year's rent before the removal of the 
goods off the pre miſſes, by ſtat g An 


Vid. Exccution, Fieri Facias, and Sheriff. 
Repairie 
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Repairs. Nor for charters, nor for things con- 


Where expended in repairs may be plead- demned, nor againſt the king, nor 
ed in bar to debt for rent . 5 234 Where there is no property page 373 

Covenant to leave in repair, does not ex- Several perſons cannot join in N 
tend to natural decay 277 ; ; | 

In what caſe an action will lie on it before If defendant in replevin has judgment, 
the end of the leaſe, and in what caſe be can only have return of the things, 
not . or cattle avowed for 376 


To what things covenant to repair ex- For damages and coſts in replevin vid. 


Cofts 

tends 77-6 X 

Extends to aſſignee 289 What the jury ſhould find 379 

And to Aer ao 13. In what caſe there ſhall be a return irre- 

Under a covenant to repair, the heir may * pleviſable 377 
have covenant, though not named 295 Replication. 


May recover for an injury in the time of The replication in treſpaſs muſt traverſe 


the anceſtor ; 729 one matter in particular 408 

What damages ſhould be given on the gut the iflue need not conſiſt of a ſingle 

covenant to repair 310 int | 409 

3 Where plaintiff declares on his poſſeſſion, 

5 : Rep 1 885 8 it is ſufficient to traverſe the defend- 

3 agony 7 Wu replevin are eit * ant's title in his replication without 
writ o f 1 1 ? 

e MY ſetting out any title 1n himſelf ib. 


Plaintiff in his replication may ſtate a da 
Before the replevin granted, the party | ph l 
muſt find plegis de retoruo habendo & different from that laid in the declara 


tion ib, 
de proſequendo 7 How plaintiff may reply to the plea that 
How they may be taken a 4 the place is detendant's freehold 410 
Cannot be money or cattie % In what caſe is plaintiff put to his new 
Sheriff or his officer, how liable for taking A 73 
inſufficient pledges 318 'S | 
The ſheriff ſhould rake a bond in two Reſcue. 
ſureties on making replevin, ſtat. 1 How far it will juſtify a battery, and 
Geo. 2. c. 19 348 how 314 


The court will not grant an attachment In caſe of an arreſt on me/ne proce/+, a 
againſt a ſheriff for taking an inſuffi- reicue ſhall excuſe the ſheriff in the 


cient replevin bond 6. caſe of an eſcape 6:9 
To what amount in ſuch caſe ſhall be But if the party is once within the walls 
recovered againſt the ſheriff ib. of the priſon, nothing but a reſcue b 


How to make repievin within a liberty the king's enemies, or fire, ſhall ex- 
349 cuſe him | 13. 
How to proceed by plaint after replevin Wherever the ſheriff has time to pre- 


made ib, pare the poſſe comitatus, he ſhall not be 
How the proceedings may be removed excuſed in caſe of reſcue ib, 

by pone or recordari ib, In an action for a reſcue, what the party 
What muſt be doge before the ſuing out muſt prove 657 

of ſuch writs ib, What may be given in evidence to in- 
How the declaration ſhou!d be 359 creaſe or mitigate the damages 659 

Vid. Declaration, Abatement, Plea, Party reſcued may be a witneis ib, 
Limitation, Juftification, and Avowry, For reſcous of a diſtreſs, treble damages 
If defendant claims a property in the and coſts are given by flat, 2 JJ", & 

goods, how the ſheriff mult proceed M. / 1. c. 5. 660 

357 . 

Replevin will not lie for things taken be- Reſpondentia. 

youd ſea 372 R{ſongentialnterelt how to be inſured, 65 
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Retainer 
May be given in evidence on non a/ſums- 
#t Page 107 
An executor may retain either for a de- 
mand in his own right, or as a truſtee 
248 
An executor de fon tort cannot retain 
* 
No perſon can retain the goods of an- 
other for any demand where there has 


been a {pecial agreement to pay 585 


Neturn. 

Fig. Election. | 
The ſheriff is liable to an action for a 
lalſe return 616 


Caſe will lie for making no return 76. 
An executor may have cate for a falſe 

return in F7ta Teftatoris ib, 
What returns are void 391 
The ſheriff cannot be called on to make 


a retuin of a writ, after being fix 


inorths out of office 617 

How the fix months are to be reckoned 

ib. 

The ſheriff muſt be required to make his 

return by rule of court ib, 

In ay action for a tallc return, the bailif 

is an inadmittible witneſs 659 
Reverſton. 

Grantee may maintain covenant under 

ſtat. 32 H. 8. 34 293 

Re:vard, 


Debt lies againſt the ſheriff for the re- 
ward given by ſtatute tor the con- 


viction of coiners 203 


The reward given by ſtatute for appre- 
hending felons, does not incapacitate 
the perſon entitled from being a wii- 
nets 713 


Riens en Arriere 


Is a good plea to dedt for rent 236 


8. 
SAILORS. 
In what caſes they ſhall loſ their wages, 
and when recover them 113 
Same calc of privateers ib, 
Vid. Ship. 
Sales. 


Money paid on a ſale is recoverable back 


again in aſſumpſit, if the title of the 
tiung is defective page 11 
But the depoſit only is recoverable with 
intereſt, not damages for the loſs of 
the bargain ib. 
But the goods ſold muſt be returned be- 
fore the action will lie 12 
The contract of ſale muſt be at an end 
ibid. 

If the contract is not at an end, how far 
the party can recover 13 
In declaring on the warranty, the thing 
need not be returned ib, 
If goods are loſt before delivery, who 


ſhall bear the loſs 14 
What contracts are good under the ſta- 
tute of frauds ib, 


Things which are beſpoke and to be de- 


Ivered after, require no earneſt or 


note in writing 75. 
Goods ſold at auctions are not within the 
ſtatute of frauds ib, 


How far earneſt binds the bargain 15 
Depolit when torteited 1 
How an auctioneer ſhould fell ib, 
In a writ of inquiry on the ſale of goods, 
fraud in the 1ale is not admitlible evi- 
dence 170 
If a factor is impowered to ſell, but the 
goods are not delivered, the owner 
may iell them 538 
I: a ſherift takes goods in execution, he 
may tell them without a venditioni 
exponas after he goes out of oſſice 


It ſtolen goods are ſold, they hall de 
reſtored to the owner on his procurin 
evidence agamſt the telon 22 

After conviction, the owner may have 
trover for them 340 

But trover will not lie againſt the perſon 
who bought the ftolen goods but fold 
them to another before conviction 76. 

Fraudulent and pretended ſa'e to de- 
fraud creditors, are void under stat. 13 


Elks, c. 5 40 
All ſuch are void, unleſs poſſeſſion fol- 
lows the deed | ib, 
Except where the deed of fale is only 
conditional 541 


Sales or aſſignments of ſhips at ſea are 

good without poſſeſſion delivered 542 

Pretended fale of part of the bankrupt's 

eſtates, an act ot bankruptcy. 560 
What 


OF THE PRINCIPAL MATTERS, 


take, he can recover it back by this 
action page 2 
In aſſumpſit againſt aſſignees on an or- 
der for a dividend, they cannot plead a 


What ſhall be a good ſale in market 
overt page 579 
For what deceit in ſales of things of cer- 
tain value caſe will lie 629 
Lies on a warrantry of the value or qua- 
lity of the things ſold ib, 
The maſter is liable on the warranty of 
his ſervant 630 
How a warranty muſt be made ib, 
In what caſe an action will lie on a war- 
ranty without a return or notice 631 
Caſe will lie for ſelling a thing not the 
ſeller's own th, 
If the ſeller is out of poſſeſſion, the ac- 
tion will not lie 632 


Salvage, 


The perſon ſaving goods has a lien on 
them for ſalvage 583 


Scire Factias, 


There muſt be 15 days between the 
teſte and return of the ſei. fa. 194 
Cannot iſſue againſt the bail till on ef in- 
wen tus retarned to the ca. ſa. againſt 
the principal 170 
Notice required in executing a /crre fßeri 
writ of inquiry 170 
Sea. 
Perſons beyond ſea, how far barred by 
che ſtatute of limitations 149 
To whom that clauſe of the ſtatue ex- 
tends 16. 
Goods taken beyond ſea cannot be re- 
plevied 372 
Services and Suits, Fid. Heriot and Cuſtom. 


Secretary of State 
Cannot iſſue general warrants to ſeize 
5 29 
May commit on ſuſpicion, in what caſes 
ib, 


Sentence 


Of the court of admiralty is good evi- 
dence on a trial at law 168 


Sermants. 


For non-payment of a ſervant's wages, a 
party cannot be arretted by a jultice's 
warran 334 

Vid. Mafer. 

Set-off. 


If a pewſon who is intitled to retain mo- 
ney by way of ſet-oft,, pay it by mit- 


ſet-off 121 
When a ſet-off was firſt given, and how 
it is to be pleaded 238 

W nat debt only can be ſet - off ib, 
Bail-bonds cannot, unleſs they have been 
aſſigned 239 
How notice of a ſet - off ſhould be given 
241 

Attorneys bill deducted in caſe of ſet - 
off of judgment ib. 
How far a ſet-off is allowed in caſes of 
bankrupts ib. 
In what caſes only a ſet · off is pleadable 
243 

Sherif. 


Money levied by the ſheriff on a fl. fa. 
and not paid over to plaintiff, is re- 


coverable in aſſumpſit 86 
Bonds limiting the extent of the under- 
ſherift*s office are void 184 
Bonds to the ſheriff for fees are void 
191 

Debt lies to recover money which he has 
levied but not paid over 203 


Or when he has returned that he has 
ſeized goods which were reſcued 15. 
So it lies againſt the executor of the ſhe- 


riff ib,” 

Debt lies againſt the ſheriff for an eſcape 
20 

— lies for his fees x4, 
Sherift's fees how to be levied, and on 
what execution 16. 
What the ſheriff may plead to actions 

againſt him 237 


Falſe impriſonment lies againſt a ſheriff 
for not d ſcharging a detendant whom 
plaintiff had ordered to be diſcharged 

3 

How he is to proceed in replevin —_ 
the ſtat. of Marlbridge 246 

Is liable for inſufficient pledges in reple- 
vin 348 

Treſpaſs lies againſt a ſheriff for his ot- 
ficers taking the goods of a itranger in 
executing a fi. fa. 392 

Under the itatute of frauds goods are 
bound from the delivery of the writ 
to the ſheriff ib, 

Statute only relates to goods in the hands 
of purchaſers, not of executors 15. 

Goods 
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—_ are not bound in the caſe of a 
nkrupt page 392 
The theriff that not be made a tre! 8 
by relation 393 
The ſtatute does not extend to the king 
ib. 

But until the execution executed, the 
owner may difpote of his goods in 


market over? 16. 
The ſheriff cannot break doors to exe- 
cute a writ ib. 


In an action againſt a ſheriff or his offi- 
cers for taking goods of a ſtranger, 
the copy of the judgment mult be 
given in evidence 


Aliter where the action is by the defend- 


ant in the original action ib, 
The ſheriff may have treſpaſs for goods 
which he had ſeized under a f. fa. 
and which had been taken away 403 
The ſheriff may juſtify in treſpaſs by 
only ſhewing his writ without ihewing 
a judgment 411 
Sheriff may ſell goods ſeized without a 
venditioni exponas after he goes out of 
office 288 
The ſheriff may maintain trover for 
goods ſeized by him under a f. fa. 577 
The ſheriff under an execution cannot 
deliver the ipeciſic goods to the plain- 
tiff, but muit fell them $94 
Where the ſheriff is acting in his judicial 
capacity, no action hes againſt him 76. 
Where an action is brought againſt both 
ſheriffs and one dies, the action ſur- 
vives againſt the other ib. 
Actions for torts may be brought either 
againſt the ſheriff or his ofhcers, but 
for neglect of duty againit the ſheriff 
oaly 595 
Vid. Eſcape, Return, Execution. 
How tar ſheriffs are liable in caſe of 
eſcapes 606 
For an eſcape out of either of the coun- 
ters, the action ſhall be brought againſt 
both the ſheriffs 610 
The ſheriff may have an action againſt 
the perſon eſcaping,though he himſelf 
has not been ſued 612 
Is liable to an action on the caſe for re- 
moving goods under an execution 
without paying the landlord a year's 
rent 61 
So he is in like manner liable for exe- 
cuting the writ firſt which has been 
laſt delivered to him 614 


Sheriff is liable to an action in the cafe of 
a falſe return 
Vid. Return. 


Ship. 
If a ſhip has been repaired, but is /burnt 
in dock, aſſumpfit hes for the _—_— 
In what extent the maſter of a ſhip may 
bind his owners 110 
How far the owners are liable under 
ſtat. 7 G. 2 ib, 
There is no lien againſt the body of a 
ſhip for repairs done in England 111 
A perſon whe repairs a ſhip may ſue 
either maſter or owners 111 


In what caſe the maſter ſhall not be liable 
112 

What ownerſhip ſhall ſubject the par- 
ty ib. 
How far a mortgagee is conſidered as 
owner ib, 
How failors wages are to be regulated 
by the ſhip's earnings 113 


Sales or aſſignments of ſhips at ſea are 
good without poſſeſſion delivered 542 
The affignment of ſhips at ſea is good 
within the ſtat. 21 Fac. 1. in the caſe 
of bankruptcy 1s not void, as againſt 
creditors 505 
There is no lien againſt a ſhip for re- 
pairs done to her in England 583 
Neither has the maſter any lien on her 
for money expended, or for wages 16. 
If one of the owners of a ſhip ſends her 
on her voyage without content of the 
others, he is liable if ſhe is loſt 80 
Ships owners are only liable for the loſs 
of gold, diamonds, &c. to the value 
of the ſhip and cargo, ſtat, 7 Geo. 2. 
Co 15. 624 
Though a ſhip is hired out, the owner 
is ſtill liable 


Simony. 
Bonds given on a ſimoniacal agreement 
are void 180 
What is ſimony, and what not ib. 
What bonds are not ſimoniacal ib. 
Slander, 
Different kinds of ſlander 496 
What words are of themſelves n 
19. 
The words muſt charge ſome fact com- 
mitted ib, 


How 


| OF THE PRINCIPAL MATTERS. 


How far adjective words are actionable 
Hage 497 

Words charging a man with any thing 
that may ſubject him to proſecution, 
are actionable ib, 
Words charging a fact which could not 
happen, are not actionable 498 
What words operating to exclude a man 
from ſociety are actionable id. 
Words injurious and applicable to a man 
in his trade or profeſſion, are action- 


able 15. 
What words ſpoken in derogation of a 
man in office are actionable 499 


Words are actionable when ſo applied 
which would not be ſo in the caſe of a 
common perſon ib, 
But words of opinion are not actionable 
00 

Differenttrhere words are applied 8 a 
perſon in an office of profit or of cre- 


dit only ib. 
How ſcandalum magnatum is puniſhable 
ib. 


What words injuring a man in his pre- 
ferment or inheritance are actionable 


OI 
What words inducing loſs of trade or 
buſineſs are actionable ih, 


How far a colloguium muſt appear 502 
How words caufing a loſs of marriage 
are actionable 16. 
How words caufing a loſs of ſervice 16. 
Words actionable may not be ſo, if ſpoken 
in friendſhip 503 
Or if ſpoken in confidence 11. 
For words uſed in the courſe of legal 
proceedings, no action will lie 15. 
Aliter if crimes are charged not cogniz- 
able in the court applied ih. 
A joint action for words will not lie 13. 


Vid. Libel. 
All the words of a ſentence muſt be taken 


together 511 
he meaning is not liable to be ſtraiued 
ib, 

The words muſt be a charge of ſlander- 
ous nature 512 
The perion ſlandered muſt be certain 
ibid. 


Vd. Declaration, Plea, Verdict, Cofts, 
and Ewvide Act. 


Smuggling. 
In what caſes contracts ariſing from 
ſmuggling can be ſupported 91 


Vid. Exc iſt. i 
A perſon who dealt only in ſmuggled 
goods may be a bankrupt page 347 
Society. | | 
Trover will not lie againſt one member 
of an amicable ſociety by another tos 
taking the box containing the . 

tions 5 

Solvit ad Diem, 
How to be pleaded 


Specialty. 
Aſſumpſit will not lie when the debt is 
due by ſpecialty 
But it may on a promiſe to pay the con- 
tents of a bond to an aſſignee 76s 
In the declaration in afſumpfir, it ſhould 
appear that the debt was not due by 


' ſpecialty 134 
8 table-Recper. 


Livery ſtable-keepers cannot detain a 
horſe for his keep as inn-keepers 584 


S tage-C och. 


The owner not a carrier within the cufs 
tom 622 
Not anſwerable for things above 51; 
value, when 422 
Stampy. 
Each inſtrument given in evidence muſt 
be ſtamped : 776 
If the amount of the duty is paid, it is 
ſufficient | 777 
Though parol evidence be ſufficient, yet 
if the ſame evidence is offered in writs 
ing, it muſt be ſtamped is, 
Stampt papers cannot be uſed again 16. 
How far copies of legal proceedings 
ſhould be ſtamped 778 


Statute Merchant, or Staple. 
Debt lies on a ſtatute merchant or ſtaple 


198 
Sheriffs fees are not due on executing a 
ſtatute merchant or ſtaple 205 


Tenant by statute merchant or staple, 

may maintain covenant 
What statutes are public and what pri- 
yate 732 
How differently taken notice of by the 
court 733 
How far a proviſo in a statute iz to be 
taken notice of 734 
31 Tnle 


* > 4 . 8 
* , „ 5 


AN INDEX 


Title of a ſtatute no part of the law p. 735 
General acts of parliament how given in 


evidence 


How private acts 


Statutes quoted. 


Stat. of Weſt. 2. C. 2. 


— 


—— 


—B 


Statute of Marlbridge 


2 Rich. 2. 

4 E kv. 4+ C 6, 
17 Ed. 2. c. 9. 
25 Edv. 3. c. 2. 
5 Hen. 4. c. 20. 
23 Hen. 6. c. 10. 
4 Hen. 7. c. 21. 
11 Hen. 7. c. 20. 
14 Hen. 8. 


23 Hen. 8. c. 6. 

27 Hen. 8. c. 10. 
32 Hen. 8. c. 28. 
32 Hen. 8. c. 34+ 
32 Hen. 8. c. 37. 


— 


6. 40 —— 


21 Hen. 8. c. 11. 


2 Ph. & M. 


1 wHyw ] ? 
++ 44 
9 


* be 
ov 


» Co 5 


wed | 
— 
dy 
t 


c 35 Hen. 8. c. 4. 


12 


Ecku. 6. Co 16. 


- 


| 


29 Elz. c. 4. 
31 El. c. b. 

43 El. c. 6. 

1 Jac. 1. c. 15. 
1 Fac. 1. Co 15. 
3 Jac. 1. c. 7. 
4 Fac. 1. C. 3. 
7 Fare I. c. 5. 
7 Jac. i. 0. 5. 


— C. 6. 


31 Jac. ls Co 3 


7 Fac. 1. C. 12. 


page 749 


541 


—— . 7. 431 x 545 


— — . 11. 3 


» 397» 309 


198 
421 
204 
180 


171 


5525, 557 
331 & 119 
8 


425 
ib, 


320 
325 
142 
648 


21 Fac. 1. c. 16, 


page 416, 512 955 


21 Jac. 1. C. 19. 231, 540, 507 
21 Jac. 1. c. 12 426 
21 Jac. 1. c. 12. 32 

* 1 3 33 

21 Jac. 1. c. 16. 461 
— — — — — — 236 
— — — 338 
21 Jac. 1. c. 16. 423 
13 & 14 Car. 2. (+1, 395 
16 & 17 Car. 2 c. 8. 491 
17 Car. 2. c. 7. 377 
22 & 23 Car. 2. c. 9. 421 
— —_ — — 2. „. 26. 390 
22 & 23 Car. 2. 4. 9. 324 
— — * — Co 11. 10 
29 Car. 2. c. 5. 14 


—— 


* — — — — 


29 Car. 2. c. 3. 
— — 2. . 17. 

3 S4. M. c. 14. 
3 & 4M. SM.. 11. 
4 & c HN. & M. c. 23. 
7 & 8 Vn. 3. c. 7. 


L 439 
8B&qg Wm, 3. c. 11. 425, 378, $97, 493 


219, 300 


8 &g Wn. z. c. 27. 608, 612, 654 
8 SSM. . 10. 324 
g9& 10W.& Mc. 3. 41 
—_ — . 17. 49, 50 
3& 4 Ann. c. 9. 22,41, 53 
4& 5 Aun.c. 16. 150, 191, 225, 204 


4 Ann. C 16. 


457 
6 Ann. c. 9. 
7 Ann, c. 12. 
— C. Co 
8 Ann. c. 9. 
oy — — 4 17. 
8 Ann. 14. 


9 Ann. c. 14. 

9 Ann. c. 20. 

9 Ann. C- 2 Go 
10 Ann. c. 19. 
12 Ann. c. 16. 
3 Geo. I. c. 15. 
6 Geo. I. c. 21. 
10 Geo. 1. c. 10. 
11 Geo. 1. C. 4. 
12 Geo. 1. c. 28. 
12 Geo. 1.7. 29. 
2 Geo. 2. c. 22. 
2 co. 2. c. 23. i 
4 Gro. 2. C. 2. 

4 Geo. 2. . 28. 


OF THE PRINCIPAL MATTERS, 


4 Geo. 2. e. 28, 


I7, 147 

— —— 4. 7. 439 
5 Geo. 2. c. 30. 591, 501 
5 Geo. 2. c. 30. 158 
— — — ————————_—_— 241 
Geo. 2. c. 15. 110 
Geo. 2. c. 4. 238 

8 Geo. 2. c. 16 712 
9 Geo. 2. c. 36. 477 
11 Geo. 2. c. 19. 340, 350, 381, 443 
11 Geo. 2. c. 19. 20 
— — Co 34+ 188 
14 Geo. 2. c. 20. 487 
17 Geo, 2. 38. 382, 397 
19 Geo. 2. c. 2. 65 120 
19 Geo. 2. c. 37. 62, 65 
* — W 3 
19 Go. c. 34. 340 


21 Geo. 2. c. 37. 617 
22 Geo. 2. c. 40. 
24 Geo. 2. c. 40. 


—_ 


c. 44. — 416 

24 Ce. 2. C, 24. 390 
25 Geo. 2. c. 6, 473 
26 Geo. 2. c. 3. 341 
26 Geo. 2. c. 33. 481 
27 Geo. 20, 394 
4 Geo. 3. c. 33. 561 
12 Geo. 3. c. 36. 6 

14 Geo. 3. c. 48. 17 & 64 

15 Geo. 3. c. 51 28 

17 Geo. 3. c. 26. 2 

17 Geo. 3. c. zo. 28, 33 

_ — — 6. 46. 139 
10 Geo. 3. c. 44 398 

25 Geo. 3. c. 44. 66 
27 Geo. 3. c. 29. 712 


5 Geo, 3. c. 58. 17 
a ſtatute is the ground of % action, 
and is miſrecited, it is fatal 


134 

Stock, 
Stock-jobbing tranſactions, in what caſes 
money recoverable © 


Stock in any of the public funds is not 
recoverable in an action for money had 
and received 99 

Bonds given for differences of ſtock, in 
what caſes good 188 


Stolen Goods. 
Vid. Sales. 


Surety. 


Debt lies againſt a ſurety in a bail-bond 
at the ſuit of the ſheriff page 205 


Surgeon. 


If a ſurgeon or apothecary undertakes a 
cure, and the party ſuffers ia his health 
by his neglect, cafe will he for it 6o1 

What ſhall be deemed to be neglect 16. 


Surrender. 
How it ſhall diſcharge the bail 194 
When it muſt be made ib, 


Survey. 


Survey of the king's ports is good evis 
dence 764 
Survey from the firſt fruits office g od 
evidence 766 


T. 
TAX. 


Covenant to pay taxes, how far the land- 


tax is within it 278 
A wager on the amount of the taxes not 
recoverable 18 
An impriſonment cannot be juſtified 
under the general printed warrant 334 


Tenants. 


Tenants holding over after notice to quit 
forfeit double rent 203 
What notice 1s good ib. 
Tenant in common ſhould join in cove- 
nant 297 
Vid. Rent. 


Tenants pur auter wie and for life, may 
diſtrain under ſtat. 32 H. 8.c. 37 359 
Tenants in common ſhould not join in 
an avowry 375 
Tenants by cuſtom may have their way- 
going crops, and leave them on the 
premiſes 386 
Tenants pur auter vie holding over after 
31 2 | the 


the determination of their eſtates, are 
treſpaſſers page 399 
Tenants in common ſhould join in g- 
tion of treſpaſs for injuries which con- 
cern their lands held in common 404 
The potleffion of one jointenant fhall 
provent the ſtatute from running to 
ar the reſt 424 
One tenant in common muſt make an ac- 
tual ouſter, or he cannot have eject- 
ment againſt the other ibs 
What ſhail be deemed an actual ouſter 75. 
In ejectments by tenants in common, an 
entry by one is good for all ib. 
Tenants in common cannot join in a 
leaſe to bring ejectment 448 
There muſt be a diſtinct count on the 
diemiſe of each 449 
But jointenants may join ib, 
In ejectment by one tenant in common 
againſt another, con feſſion of leaſe, en- 
try, and outter is ſuthcient 451 


Vid Leaſe. 


One tenant in common may have treſ- 
paſs againſt the other tor the meine 
profits 495 

One tenant in common, jointenant, or 
ee cannot have trover againſt 

is companion 586 

Except one dcttroys the thing held in 
common 586 

Tenant may at the expiration of his leaſe 
carry away things nxed there for the 
benefit of his trade, as blocks, vats, 
&c. fo matble chimney-picces, &c. 594 

Tenants in common ſhould join for a 
iuilance done to their land 


Tendir 
Muf always be fo pleaded in aſſumpſit, 


where the party admits the monry to 
be due 159 
Where it can be pleaded after an impar- 
lance ib, 
When /out temps friff is neceſſary to be 
pleaded 160 
In what manner a tender is to be plead- 
ed where the parties mcet, and where 
not 1h, 
What is a good tender ih, 
ender and re fuſal cannot be pleaded to 
a bend under ſtat. 4 & 5 A. 225 


* 
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Tender and refuſal, how to be pleaded 


in covenant page 348 
Vid. Money. 5 
How far pleadable in replevin 373 


Terrier. 


An old terrier is good evidence of a 
boundary in ejectment 488 
A terrier of glebe is only good evidence 
when ſigned by the pariſon and church- 
wardens ib, 
Ia what caſe it is not good evidence 766 


Ticket. 


The value of a maſquerade or other 


ticket recoverable in aſſumpſit 86 
Tit hes. 
Covenant on a leaſe of tithes extends to 
aſſignees 
Fjectment hes for tithes 428 


In eje&tment for them the declaration 
ſhould ſtate the nature of them, as 


hay, &c. 448 
So it thould ſtate the demiſe to have been 
by deed ib. 


Cate lies againſt a parſon or impropri- 

ator for not taking away his tithes 638 
Put the tithes muſt be ſet out 639 
Notice of the ſetting out of the tithes, in 


what caſes it is neceſſary ib, 
Toll. 

How toll-thorough and toll-traverſe dif- 

ter 366 

Toll-thorough muſt be claimed under a 

good contideration ibs 

And all matters muſt be ſherrn ib, 


Tolls in fairs and markets, how granted 
67 

May be claimed by preſcription Ph. 
How far a grant of a fair or market ſhall 
give the right of toll th, 
The claim is to be taken ſtrictly ib. 
How far tenants in ancient demeſne are 
excuſed 368 
How tolls for landing at ports or quays 
are to be claimed 368 
Such toil may be claimed by preſcription 
vg 


— TE 
$. | 


OF THE PRINCIPAL MATTERS 


Uſer of the port is neceſſary page 369 
The toll claimed muſt be a ſum certain 


379 
In a juſtification of a ſeizing for toll, 
what the party ſhould ſhew ib, 
Trade. 
Contracts by an infant for goods to carry 
on trade are void 162 
Bonds in reſtraint of trade generally are 
void 183 
What bonds may be good ib, 
Liens upon goods 1s confined to cates 
for the benefit of trade 16. 
Vid. Maſter and Servant. 
Treſpaſs. 
Every entry on the land of another is a 
treſpaſs 380 
In what caſes it is excuſable ib. 


Where the entry is lawful, a ſubſequent 
abuſe ſhall make a man treſpaſſer 46 
initio 381 

Vid. Diſtreſs. | 


Treſpaſs muſt be voluntary, and with 
ſome degree of fault 83 
Miſtake ſhall not excuſe a treſpaſs 1. 
Leſſee for life or years may have treſpajs 
for cutting trees on the land 384 


Treſpals will lie for taking the emble- 


ments where the party 1s not eatitled 
to them 356 


Vid. Leaſe and Emblements. 
Treſpaſs lies for things damage feaſant 23. 


How far taking the things damage feœat- 


ant ſnall diſcharge the action 387 

Treſpaſs lies for fiſhing in the fiſhery of 

another 387 
Fid. Fiſhery. 

Treſpaſs lies for toll 389 
Fid. Toll. : 
Treſpaſs lies for raifing ſtands in fairs or 

maikets ib, 


Vid, Fairs and Markets, 


How far treſpaſs lies for hunting and 
purſuing game -.”: 490 


Ji 4. Game. 


Treſpaſs will not lie againſt a mere mi- 
niſterial officer for what 1s done in 
purſuance of his duty page 39 

Treſpaſs will not lie for taking an exceſ- 
five diſtreſs 490 

Treipaſs will not lie for driving a diſ- 
treſs out of the county, or impound- 


ing it in different places ib. 
In what ciſc treſpaſs lies againſt leſſee for 
cutting trees ib, 


Treſpaſs will not lie for going on the 
lands adjoining to highways if they 
are impaſlable 401 

Aliter of a private wa ib. 


Treſpaſs will not lie for taking an gy” | 


0 

Nor for taking a ſhip and goods as prize 
”s 

Treſpaſs is a local action, and cannot be 
maintained for breaking and entering 
an houſe in a foreiga country 402 
An intereſt in the foil is not neceſſary to 
maintain treſpaſs ibs 
Poſleſſion is ſuflicient 493 
A ſpecial property 1s alſo ſufficient . 
Churchwardens may have treſpaſs for 


taking the goods of the church ib, 
In what caſes of treſpaſs baron and feme 
ſhould join 404 
Tenants in common ſhould join ib, 
Before entry and poſſeſſion, treſpaſs can- 
not be maintained 15. 


Vid. Declaration, aud for treſpaſs on the 
caſe, vide Cafe. 

In treſpaſs for the meſne proſits in eject- 
ment, how much plaintiff may recover 


Either the nominal plaintiff or real lei- 


ſee in ejectment may have treſpals for 


the meine profits 495 
When the action is brought againſt the 
tenant in poſſeſſion, what muſt be 


proved pace 495 

Money in ſuch cate cannot be paid into 

court 496 
Trover. 


Trover lies to try the validity of ſales 438 


Vid. Sales. 
Trover lies to recover inſtruments con- 


veying a chole in action 542 
Pollei- 
313 
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Poſſeſſion alone gives a good title in 


trover 


| ane 
But the action may be maintained with- 
out poſſeſſion 576 


Will not lie where there has been an ex- 
change and poſſeſſion delivered 25. 
Trover will lie on a ſpecial property 557 
Any perſon who is in poſſeſſion of the 
s of another is liable to trover, 
except in caſe of a ſale in market overt 
or other fair transfer 579 


What ſhall be deemed ſuch fair trans fer 


th, 
Where the taking has been tortious, it is 
not neceſſary to ſhew in evidence an 
actual converſion to party's own ule 
580 
Where the taking has not been tortious, 
an actual converſion mutt be proved 75. 
Trover lies for the partial uſer or con- 
verſion of another's goods 881 
Where the law gives a lien, trover will 
not le 


Fi. Lien. 


Trover will lie for goods delivered to a 
ſervant 532 
One tenant ia common, jointenant, or 


parcener, cannot have trover againſt 
the others 586 


Trover will not lie againſt executors or 
adminiſtrators for a converſion in teſ- 
tator's lite-time 587 


Will lie againſt Laron and feme th, 


Vil. D-claration and Fla, 


In what caſes an actual converhon muſt 


be proved 589 
In what caſes of trover things may be 
brought into court 596 


The judgment in trover mult be alwass 
tor damages b 


Io » 


Triffs. 

That a hond has been given in truſt is 
now plcadable to debt on a bond 222 
Where an injury has ariſen trom a breach 
of truil, caſe lies for it 


Truflce. 
Truſtees holding over after the determi. 
nation of their intereſts, arc ue. pailers 
299 
In eject ment bv cu, que tri?, what 18 
provut of policiivn 433 


650 


Truſtees in a marriage · ſettlement muſt 
make an entry to avoid a fine p. 450 
Cui que truſt will not be admitted to 


defend in ejectment; aliter of a deviſee 
in truſt 453 


A naked truſt ſhall not exclude a man as 
a witnels | 704 


U. 
USE AND OCCUPATION, 


Rent, how recoverable in an action for 
uſe and occupation 0 
A proportionale part of that due to te- 
nant for life is recoverable 8 
Tenant at will who demiſes to another, 


may have aſſumpſit for uſe and occu- 
pation ib, 


To this action the defendant cannot ſet 
up a title in another ib, 
To an actien tor uſe and occupation, nil 
babuit in tenementis is a bad plea 165 


Lum. 
Bill of exchange given for uſurious con- 
{1deration, void 27 


Bonds whoſe conlideration is uſurious are 
void 


176 
What agreements are uſurious 37 
What are not ulurious 177 


Fit. Bond, Annuity. 


How far the borrower of money uſuri- 
outty lent may be a witneſs 711 


V. 
VENUE. 


The court will not change the venue in 
Gy, except under particular eircum— 
ſtances 2iT 

V here it mutt be laid in debt for rent 

212 

Vhere in debt for an amei cement 115 

Where in an action againſt au executor 
or adminiſtrator 217 

Wacie to lay the venue in covenant 

3 394 

The venue in actions againſt juſtices of 
the peace, conſtables, &c. muſt be laid 
in the proper county zz 


OF THE PRINCIPAL MATTERS. 


In what caſes the court will change the 
venue in an action of ſlander p. 516 


Verdidt. 


How far the verdict in aſſumpſit ſhoul( 
follow the iſſue "+ 
Plaintiff may recover leſs than he goes 
for, but cannot recover more 169 
The jury may find leſs in damages than 
are proved ib. 
The verdict in debt may give damages 
beyond the penalty of the bond 202 
How the verdict muſt be found in debt 
for a ſpecific ſum 263 
If the jury in an action againſt an exe- 
cucor find aſſets, they ſhould find the 
value ib, 
What verdict is good in covenant _ $8 
Verdict in aſſault may find the defendant 
guilty at a different day and place than 
laid by the plaintiff 321 
Plaintiff can recover damages but once 10. 
If there are many defendants, the jury 
may find fome guilty, and others not 
guilty 322 
The verdict in an action of falſe impri- 
ſonment can only give damages to 
the time of the action brought 340 


Vid. Damages. 


In actions of treſpaſs the jury may find a 
verdict variant from the declaration 


420 
Vid. Cofis and Damages, 


Verdict in ejectment ſhall be according 
to the plaintiffs title 490 
The verdict may be good for part of 
what the plaintiff went for ib, 
When lands are recovered by verdict in 
ejectment, all buildings, &c, ſhall be 
recovered | 491 
In actions of flander, though all the 
words in one count are not actionable, 
yet it any actionable are proved, there 
ſhall be a verdict accordingly 923 
In what caſes of a general verdict, if any 
of the counts ace for words not action- 
able, ſhall there be a wenire facias de 


novo granted tb, 
How far verdicts are evidence 735 
Where between other parties 16 


Exception in cate of tolls, commons, &c, 


737 


Verdicts, how given in evidence p. 7 50 


Veſtry. 


Caſe lies by a pariſhioner for excluding 
him from the veſtry-room 659 


V:flura Terre. 


He who has vg u, terre may maintain 
an action of treſpaſs 402 


Tidtualler. 4 


Under what circumſtances of ſelling he 
may be a bankrupt 548 


W. 
WAGER. 


Wagers fairly won are recoverable in aſ- 
ſumpfit 16 


The event muſt be contingent ib. 
Muſt not be founded on an immoral or 

indecent tranſaction 17 
Nor a cover to an illegal one 18 
What wagers are illegal 10. 


Wagers on gaming recoverable, in what 
caies 19 


Wager on the event of a cauſe does not 
incapacitatę a witneſs 794 
* . 1 8 


haet Ja PF" rd gue , 
If an aſſault is juſtified under a ſheriff's 


Warrant, 
warrant, it need not be produced 314 
So detendant ſhould ſhew the court from 
what court the writ iſſued on which 
the warrant was founded 319 
If an arreſt be juſtified under a magiſ- 
trate's warrant, the warrant ſhould be 
ſhewn to be legal 334 
The general printed warrant of a tax col- 
lector not ſufficient ib. 
Warrant to arreſt a perſon for non- pay- 
ment of ſervants wages is illegal ib, 
General warrants are illegal 335 
How tar a conſtable ſhall juſtify under a 
juſtice's warrant 338 
A juitice's warrant need not be under 


A general warrant by a ſecretary of ſtate 
is void, and tretpais lies tor enterin 
an houle by virtue of it, and ſeizing 


398 
Search 


papers, Oc. 


AN INDEX 


Search warrants, what muſt be obſerved 
in ſuing them out page 399 
The legality of them is juſtified by the 
finding of the ſtolen goods ib. 


Warranty. 


Warranty on a tale or exchange is not 
triable in an action for money had 
and received 99 


Vid. Sales. 


Mule. 
Caſe lies againſt leſſee from preventing 


him in reverſion from coming on the 
lands to ſee if walte has been done 650 


Watercourſec. 


How an ejectment may be maintained 
for a watercourie 428 
If a perſon has a watercourſe by pre- 
ſcription, he cannot increaſe the quan- 


tity 638 
But he may vary the uſes of it, as change 
the nature of the mill 16. 


In declaring for diſturbance of a water- 
courſe, it ſhould ſtate it as an ancient 


one 64/7. 653 
Way. 

Caſe lies for obſtructing a private ; 4 

39 

How far uſage ſhall give a right of way 


640 
Where a way is claimed by preſcription, 
how it may be deſtroyed ib, 


Will. 


How a will is to be executed under the 
ſtatute of traud⸗ | 467 
Statute only extends to caſes of eſtates 
of inheritance ib, 
Not to copyhold eſtates 5 ib. 
Extends to powers of appointing uſes 
and truſts 468 
Will executed in a foreign country muſt 
be legally executed ib, 
The witnefſes, how they muſt ſee the 
teſtator or each other ſign the will 16. 
Need not all be preſent together when 
the will is executed 469 
Where the atteſtations are at different 
times, what the teſtator muſt do 1. 
The inſtruments atteſted at different 
times mult appear to be the ſame 16. 
Scaling a will without ſigning, is not ſufe 
ficient 470 


Teſtator muſt ſee the witneſſes ſign 
page 470 
Subſcribing the will in the ſame room is 
not ſufficient 471 
A perſon who derives a benefit under 
the will is nut a good witneſs 472 
Deviſes to ſuch perſons are void, and 
they ate made good witneſſes by ſtat. 
25 Geo. 2. 16. 
If a will deviſes lands for payment of 
debts, creditors may be witneſſes to it 
20. 
A perſon convicted of larceny is not a 
good witneſs within the ſtatute 473 
The execution of the will may be prov- 
ed by one witneſs ib. 
If the witneſſes deny the execution of 
the will, contrary teſtimony is admiſ- 
ible 15. 
The teſtimony of a witneſs ſhould not 
be admitted againſt his own figning 
474 
The will of an infant is void, but = 
be good if publiſhed after his full age 

| 4 
The day of the birth is excluſive i; 
By cuſtom an infant may have a power 


of deviſing ib. 
Idiots and lunatics cannot make a will 
476 

How feme coverts may deviſe ib. 
Wills obtained by fraud or circumven- 
tion are void | ib, 
Jointenants cannot make a will 477 
Deviſes in mortmain are void ib, 


Deviſes to charitable uſes, how to be 
made under ſtatute 9 Geo. 2. c. 36 16. 
How wills can only be cancelled or re- 
voked under the ſtatute of frauds 
| 478 
The cancelling muſt be done animo re- 
 wocandi ib. 
A ſubſequent will not duly executed, 
cannot cancel a former valid one 7. 
If the revoking will is itfelf afterwards 
cancelled, the firſt (hall be revived 
47 
Aliter it the firſt will has been el 
| th, 
In what caſes marriage and the birth of 
a child mall amount to a revocation 
480 
Levying a fine or conveyance by deed of 
an eſtate, ſhall be decmed a revocatio 
of a will ib, 
Aliter 


OF THE PRINCIPAL MATTERS, 


Miter if only leaſed or mortgaged p. 480 
How far the taking of a different eſtate 
is a revocation of a will ib. 


Withernam. 


In what caſes it ſhall iſſue, and how be 
proceeded on 379 
Witneſs. 
A factor may be a witneſs both for the 
buyer and ſeller . 142 
The ſubſcribing witneſs to a bond muſt 
always be produced 257 
The obligor's confeſſion not ſufficient 258 
Where the ſubſcribing witneſs to a bond 
cannot be had, collateral evidence is 
admiſſible ib. 
Where the witneſs is infamous or dead, 
how the bond is to be proved 259 
What the witneſs muſt prove th, 
If a witneſs denies the execution of a 
deed, how it may be proved 258 
Falſe impriſonment will not lie for ar- 
reſting a witneſs returning from a trial 
27 
In treſpaſs againſt many, if one has 2 
thing proved againſt him, he may be 
a a witneſs for the reſt 420 


Aga bd The tenant in poſſeſſion is an inadmiſſible 
— 22 evidence in ejectment 488 
8 An executor is a competent witneſs to 
A. * prove the teſtator's ſanity 489 
An heir apparent may be a witneſs to 

prove a title, but not him in remainder 

ib, 

A clerk in the poſt-offce, who was uſed 

to diſcover the forgery of franks, a 

good witneſs in ejectment to prove a 

hand forged 491 

Neither a bankrupt nor his wife can be 

witneſſes to prove an act of bankruptcy 

| 591 

A creditor who had ſold his chance —_ 

covering his debt may be a witneſs 


In an action for a reſcue, the party E. 

cued may be a witneſs 659 

Who may be witneſſes 703 

What the ſtrict objection on the ground 

of intereſt | th, 

It muſt be certain a future and contin- 

gent intereſt not ſufficient 704 

Truſtee, how far admiſlible as a witneſs 

10. 

| How far the heir apparent or remainder- 

| man : ib, 

1 Co-obligor in a bond to the ordinary, a 
. = J's 

good witneſs for the adminiſtrator 18. 


Executor a good witneſs to prove the 
teſtator's ſanity ® page 704 
Executor in a ſubſequent will to prove a 
forgery 705 
Policies of inſurance, how far one under- 
writer may be a witneſs for W 
16. 

Perſons who may ultimately be benefit- 
ted, cannot be witneſles ib, 
Commoners how far they may be wi:- 
neſſes for one another ib, 
Perſons liable to be rated to the poor, 
witneſſes on an appeal ib, 
If a witneſs thinks himſelf intereſted, he 
is inadmiſſible 706 
Intereſt not that of exculpating a fault 75. 
No perſon who has ſigned a negotiable 
inſtrument can be a witneſs to im- 
peach it 708 


Plaintiff or defendant cannot be examin=- 


ed as witneſſes for or against each _ 
i”s 

In what caſes one made a defendant with 
others may be a witneſs 710 
In what caſes a party interested may be 
a witneſs 15. 
What perſons interested by statute are 
witneſſes 712 
Perſons admitted as witneſſes from ne- 
ceſſity 13 
So are perſons from the uſage of trade 
71+ 

A perſon not incapacitated by his own 
act ib, 
If the intereſt is ſmall or remote, it ſhall 
not incapacitate a witneſs 715 
Releaſe reſtores the competency of a 
witneſs 716 


Attorney and counſel can be witneſſes, in 


what caſes 717 
Huſband and wite, in what cates they can 
be w:tnefſes 720 
Woman living with a man as his xvife, 
may be a witneſs for him 722 
Parents and children may be witneſſes 
for each other ib, 
How far their declarations are admiſſible 
to baſtardize their iſſue 723 
What crimes incapacitate a witneſs 15. 
How far a pardon ſhall reſtore a witneſs 
5 5 24 

How far a particeps criminis may * A 
witneſs 725 
How far religious tenets or principles 
incapacitate one from being a witneſs 
726 

Infants 


AN INDEX, &c. 


Infants nes compos, Se. when they can 
B be witneſſes page 727 
Witnefles how to be ſworn 728 


Quakers, how far witneſſes th, 
What queſtions may be aſked a witneſs 
729 

How far a witneſs may uſe memorand- 
ums 730 
Witneſs after being examined and eroſs- 
examined in chief, cannot be objected 
to for incompetence 16, 
Where a witneſs is dead, falls fick, or 
cannot be found, his depoſitions are 
evidence 756 
How far a witneſs's character may be 
impeached by general evidence 790 


Words. Vid. Slander. 


Wreck. 


Lord may maintain trover before the 
year and day expired $77 


What ſhall be deemed wreck page 594 


Writ. 


Suing out a writ ſhall prevent the ſtatute 
of limitations 12 8 
But the writ to prevent the ſtatute mu 
have been proceeded on 153 
A writ muſt be returnable the next term, 
or it is void 32 
Falſe impriſonment lies where the ar 
1s on a void, writ, or proceſs ib, 
Aliter where the proceſs is irregular 16. 
How far evidence 


eee. 739 
How given in evidence ib, 
Vid. Sheriff. 
Writ of poſſeſſion in ejectment, how it 
ſhall iflue 492 


